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APPLICATION FOR ROYAL PREROGATIVE OF MERCY:
DAVID CULLEN BAIN

Introduction

1. His Excellency the Governor-General has sought your advice on an application made
by Mr David Cullen Bain (the “petitioner”) for exercise of the Royal prerogative of
mercy in respect of his conviction for five counts of murder.

2. The application, dated 15 June 1998, has been filed by Mr Colin Withnall QC, counsel
for the petitioner.  It is supported by Mr Stephen O’Driscoll, Mr Withnall’s instructing
solicitor, and Mr Joseph Karam.  These three individuals are collectively referred to in
the petition as the “Bain defence team”.

3. The application is contained in two volumes.  The first volume contains the formal
petition, and outlines a number of grounds which the petitioner submits point to a
miscarriage of justice in his case.  The second volume contains supporting
documentation, in the form of reports, affidavits, and extracts from evidence and
statements.

4. We have received a substantial amount of correspondence from Mr Withnall, Mr
O’Driscoll, and Mr Karam since the date that the petition was filed with the Governor-
General.  In particular, we have received three sets of supplementary material from Mr
Withnall dated 17 November 1998, 25 August 2000, and 5 September 2000.  This
correspondence either elaborates on the grounds contained in the formal petition,
otherwise adds to the documentation filed in support, or refers to the defamation
proceedings (Weir and Anderson v Karam and Reid Publishing (NZ) Ltd; CP 139/98,
Auckland High Court; 20 September 2000) to reinforce aspects of the petitioner’s case.

5. The petitioner submits that, taken together, the contents of his petition establish that a
grave miscarriage of justice has occurred in relation to his case.  He contends that the
only way that this miscarriage can be remedied is by the grant of a free pardon in his
favour.
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6. As you know, we referred our draft report to the Hon. Sir Thomas Thorp for review.
Sir Thomas was concerned to reach an independent conclusion on the petition, rather
than merely comment on the Ministry’s report.  Accordingly, we have attached a copy
of his opinion on our draft report, and on the supplementary submissions of the
petitioner, as an appendix to this report.  Our report, including some of its conclusions,
has undergone some revision since it was reviewed by Sir Thomas.  As a result, the
numbering in his opinion and some of his comments do not accord with this report.

Background

7. In brief, the facts of the case are as follows.  At 7.09 am on 20 June 1994 an emergency
“111” telephone call was made by the petitioner.  He reported to the Telecom operator
and ambulance service operator that his family were “all dead”, and gave the
ambulance service operator his address at 65 Every Street, Dunedin.  Upon arriving at
the house, Police discovered the bodies of the petitioner’s father, mother, two sisters
and brother.  All of the deceased had suffered one or more gunshot wounds to the head,
fired from close or point-blank range.

8. With the exception of the petitioner’s father, Robin Bain, all of the family members had
been killed in their beds or near to them.  Robin Bain was found in lounge of the house
with a rifle lying next to him.  He had suffered a single gunshot wound to the area
between his left forehead and left temple.  Later that day, a note was found on the
screen of Robin Bain’s computer, in an alcove a few feet from his body.  The note read
“Sorry, you are the only one who deserved to stay”.  There was evidence in Stephen
Bain’s room that there had been a violent struggle before Stephen was killed.

9. The petitioner was interviewed three times by the Police following the murders, on 20,
21 and 22 June 1994.  He was arrested and charged with the murders of his family on
24 June 1994.

Trial and appeals

10. The trial of the petitioner commenced on 8 May 1995 and lasted three weeks.  The
Crown case at trial was that, in the early hours of the morning of 20 June 1994, the
petitioner shot his mother, younger brother, and two sisters with his semi-automatic .22
calibre rifle fitted with a silencer.  He then went about his paper round.  On his return,
according to the Crown, he hid behind a set of curtains in an alcove adjacent to the
lounge, and waited for his father to enter the house and commence his morning prayers.
His father had been sleeping in a caravan nearby.  It was alleged that the petitioner shot
his father shortly after he entered the lounge, and then placed the rifle beside his body.
The Crown also contended that, either before or after this final murder, the petitioner
typed the note that was found on the computer.

11. In his closing address to the jury, the Crown Solicitor submitted that there were “ten
points of hard factual evidence” that indicated that the petitioner was guilty.  These
points were:

(i) The rifle and the ammunition that was used to commit the crimes were owned
by the petitioner;
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(ii) The petitioner’s positive fingerprints, made in blood, were found on the murder
weapon;

(iii) The petitioner’s bloodied gloves were found in Stephen Bain’s bedroom;

(iv) A set of spectacles and a right lens were found in the petitioner’s room.  The left
side of the frame was damaged and the left lens was found Stephen Bain’s
bedroom;

(v) The petitioner was suffering from wounds to his forehead and knee.  The
petitioner could give no explanation for them;

(vi) Two droplets of blood, grouped by the ESR as either belonging to Laniet Bain
or Stephen Bain, were found on one of the petitioner’s socks, and in such a
place that he cannot have picked them up from the floor;

(vii) The computer in the Bain house had been switched on at 6.44;

(viii) The spare key to the trigger-lock for the murder weapon was kept in an unusual
location in the petitioner’s bedroom.  Only the petitioner knew where the key
was kept;

(ix) A diluted bloodstain was found on the shoulder of the petitioner’s long sleeved
T-shirt.  It appeared as if the stain had been sponged; and

(x) While the petitioner stated to the Police that he had turned on the washing
machine when he arrived home from his paper round, the house was quiet when
the Police arrived.

12. The defence case, in contrast, was a murder/suicide theory.  The defence claimed that
the petitioner’s father may have killed his wife and children, typed a suicide note, and
then shot himself prior to his son returning to the house.  In conjunction with this, the
defence advanced an “alibi” for the petitioner.  The Crown had presented evidence as to
the time that Robin Bain’s computer had been turned on on the morning of the murders.
The defence, however, pointed to an eye-witness statement that placed the petitioner on
his paper round at this time. The defence alleged on the basis of this eye-witness
account that the petitioner could not have typed the note that was found on the
computer.  Accordingly, it was open to the jury to conclude that the petitioner had not
committed the murders.

13. On 29 May 1995 the petitioner was convicted of five counts of murder.  Following this
conviction, the petitioner was sentenced on 21 June 1995 to life imprisonment on each
of the five counts.  A minimum non-parole period of sixteen years was set by the
sentencing Judge, to reflect the “horrendous nature and exceptionality” of the case.

14. Subsequent to trial, the petitioner appealed against his conviction and sentence to the
Court of Appeal on three grounds.  The principal question at issue was whether certain
statements made by Mr Dean Cottle, an associate of Laniet Bain’s, were correctly ruled
inadmissible by the trial Judge.  In its judgment delivered on 19 December 1995 the
Court upheld the rulings of the trial Judge in relation to Mr Cottle’s evidence, and
otherwise dismissed the appeal.

15. The petitioner subsequently applied for leave to appeal to the Privy Council.  The sole
point on appeal related to the rulings made by the trial Judge in relation to Mr Cottle’s
evidence.  Leave to appeal was however declined.
Police Complaints Authority review
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16. In April 1997 Mr Joseph Karam published a book titled David and Goliath.1  Amongst
other things, Mr Karam contended in this book that the Police investigation into the
petitioner’s case was deficient in a number of respects, at least in part because of
misconduct or inept practice by Police officers involved in the case.  No formal
complaint was lodged by Mr Karam with the Police Complaints Authority.  However,
in May 1997 the Commissioner of Police consulted with the Police Complaints
Authority, then Sir John Jeffries, to determine whether the allegations made in Mr
Karam’s book should be investigated.

17. As a result of this consultation, it was agreed that a joint Police and Police Complaints
Authority review into the case should proceed.  The terms of reference for this
investigation were explicitly limited to the conduct of the Police in the investigation of
the petitioner’s case.  As the final report of the joint review noted at the outset:

In his book, Mr Karam expresses critical comment at the way Mr Guest handled
aspects of the role of defence counsel but we have not deemed it within the
scope of this inquiry to make any assessment of those comments.  Neither have
we regarded criticisms of the prosecutor or any judge or the judicial process to
be matters for our attention.

It is important that we make clear that the focus of this inquiry has been on the
conduct of the Police in the investigation of these crimes and the subsequent
presentation of evidence to the Court.  It does not and cannot focus on the
conduct of others who participated in the investigation and subsequent trial
process.  More importantly, it has to be understood that this inquiry and this
report do not purport to reach a conclusion on whether David Bain was correctly
convicted of the murders.

18. The final report of the joint review by the Police and the Police Complaints Authority
was published on 26 November 1997.  The main body of this report runs to 112 pages;
it responds, point-by-point, to the allegations made by Mr Karam in his book, and
includes details of a number of further technical and forensic investigations that were
conducted to clarify issues raised in the course of the review.

19. The report found that there was no misconduct or inept practice by the Police in the
investigation of the petitioner’s case::

The broad contention that the investigation was a bungled effort which led to a
wrong conclusion being drawn and that officers then selected evidence to
support that conclusion is rejected.  We believe the original investigation was
mounted and pursued with proper regard to standards, policy, and procedures
and that those involved acquitted themselves with integrity.  We found no
evidence of criminal behaviour or misconduct by any Police officer.

It could be expected that, in any major criminal investigation conducted in an
environment of considerable pressure, it would be possible at a later date
following critical analysis and with the benefit of hindsight, to highlight some
aspects of the investigation that could have been pursued differently or more
appropriately.  While this may be demonstrated by some matters referred to in
this report we are of the view that the wide-ranging attack on both the integrity
and competence of the criminal investigation team is unjustified.

                                                
1 At a number of stages in this report, we refer to Mr Karam’s book.  These references are by way of
background and are not intended to be read as forming part of the petitioner’s application.
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The petition

20. The formal petition document contains six broad grounds of complaint which the
petitioner submits, whether taken individually or collectively, establish that a grave
miscarriage of justice has occurred in relation to his case.  He contends that the only
way that this miscarriage can be remedied is by the grant of a free pardon in his favour.

21. In summary, the six grounds of the petition are that:

• A series of errors and omissions occurred in the course of the investigative process by
the Police, and in the course of scientific and forensic testing and analyses by the
ESR.  According to the petitioner, these errors and omissions resulted in material
relevant to the petitioner’s case being lost and contaminated, and also in evidence
being incorrectly presented to the jury at trial (section 4 of the petition);

• A range of fresh or otherwise undisclosed evidence is now available, which bears on
the “alibi” defence which was advanced by the petitioner at trial (section 5 of the
petition);

• A range of fresh or otherwise undisclosed evidence is now available, which bears on
the case against the petitioner which was presented by the Crown at trial (section 6 of
the petition);

• A range of fresh or otherwise undisclosed evidence is now available, that establishes
that Robin Bain murdered his family and then subsequently committed suicide.  In
conjunction with this, the petitioner alleges that defence counsel at the time of trial
omitted to present a number of key pieces of evidence on this subject to the jury
(sections 7 and 9 of the petition);

• A range of fresh evidence is now available which refutes Crown evidence presented at
trial that Robin Bain could not have murdered his family and then committed suicide
(section 8 of the petition); and that

• A number of aspects of the petitioner’s trial were unfair and prejudicial (section 10 of
the petition).  Specifically, the petitioner submits under this ground that:  the Crown
made a number of unfair or incorrect statements and submissions at trial; a range of
documents were not disclosed to defence counsel prior to trial; defence counsel made
a number of “radical mistakes” in his presentation of the case; there was a “gross
imbalance between the resources available to the defence and those available to the
Crown”; and that the Crown unfairly ambushed the defence with evidence.

Exercise of the Royal prerogative of mercy

22. The Governor-General’s powers under the Royal prerogative of mercy, as vested in his
office by the Letters Patent, are extremely broad.  Advice from the Ministry of Justice,
however, has traditionally been that exercise of the Royal prerogative should take one
of two forms where allegations of a miscarriage of justice are made out.  In very rare
instances, the Minister of Justice has advised the Governor-General to grant a free
pardon in a petitioner’s favour.  More commonly, the Minister of Justice has advised
the Governor-General to refer a case to the Court of Appeal under section 406 of the
Crimes Act 1961.
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Criteria for grant of a pardon

23. It is unnecessary for us to recite in full the case law and constitutional conventions
relating to the grant of a free pardon in the context of the current application.  It is
sufficient to note that the grant of a pardon to address a miscarriage of justice in New
Zealand is extremely rare.  There have only been three cases this century where a
pardon has been exercised to redress a miscarriage of justice (Meikle, 1908; Saifiti,
1972; Thomas, 1979).

24. There is no precise definition to the boundaries that govern the exercise of the pardon
to address a miscarriage of justice.  Importantly, the role of the pardon in the criminal
justice system is as a unique constitutional safeguard against mistakes (Burt v
Governor-General [1992] 3 NZLR 672; R v Secretary for State for the Home
Department, ex parte Bentley [1993] 4 All ER 442).  The Courts have made it clear
that, if it is to fulfil this role, it would be inappropriate to impose rigid limits on its
exercise.

25. We have generally taken the position that, where a petition adduces evidence pointing
to a likely miscarriage of justice, the Court should consider the matter, pursuant to
section 406 of the Crimes Act 1961.  This appears to have been the intention of
Parliament in enacting section 406.  In addition, this approach reflects the general
constitutional position that it is the role of the Courts and not the Executive to
determine the correct course of action where cogent evidence pointing to a likely
miscarriage of justice is presented.

Criteria for referring a case to the Court of Appeal pursuant to section 406 of the
Crimes Act 1961

26. In full, section 406 of the Crimes Act 1961 provides that:

Prerogative of mercy—

Nothing in this Act shall affect the prerogative of mercy, but the Governor-
General in Council, on the consideration of any application for the exercise of
the mercy of the Crown having reference to the conviction of any person by any
Court or to the sentence (other than a sentence fixed by law) passed on any
person, may at any time if he thinks fit, whether or not that person has appealed
or had the right to appeal against the conviction or sentence, either—

(a) Refer the question of the conviction or sentence to the Court of Appeal or,
where the person was convicted or sentenced by a [District Court] [acting in
its summary jurisdiction or under section 28F(2) of the District Courts Act
1947], to the [High Court], and the question so referred shall then be heard
and determined by the Court to which it is referred as in the case of an
appeal by that person against conviction or sentence or both, as the case
may require; or

(b) If he desires the assistance of the Court of Appeal on any point arising in
the case with a view to the determination of the application, refer that point
to the Court of Appeal for its opinion thereon, and the Court shall consider
the point so referred and furnish the Governor-General with its opinion
thereon accordingly.
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Section 406(a)

27. In general terms, section 406(a) of the Crimes Act 1961 allows the Governor-General
in Council to refer the question of a petitioner’s conviction or sentence to the Court of
Appeal.  The Court is empowered to hear and determine the case as if it were a normal
appeal; it is governed by the normal appellate rules relating to admissibility and
procedure, and, upon hearing the case, may dismiss the appeal, quash the verdict, or
both quash and order a retrial (see R v Flower [1965] 3 All ER 669; R v Barr (Alistair)
[1973] 2 NZLR 95; Collie v R (1997) CRNZ 283).

28. There are two criteria that have been applied historically in determining whether the
exercise of the Royal prerogative power to refer a case to the Court of Appeal pursuant
to section 406(a) of the Crimes Act 1961 is justified.  First, the evidence raised by a
petitioner must be “fresh” in the sense that it not available at the time of trial, or must
otherwise be of such a nature that it would give rise to grounds for a normal appeal.
Second, that evidence must be so compelling that it is capable of pointing to a likely
miscarriage of justice.  By “compelling” we have generally taken the view that the
material must be of sufficient weight and cogency to justify re-opening the applicant’s
case by means of a referral to the Court of Appeal.

29. A number of decisions of the Court of Appeal, however, have emphasized that these
criteria cannot be applied rigidly.  Rather, the ultimate question is whether there is
“injustice or the appearance of injustice”.  In the case of R v Morgan [1963] NZLR 593,
after referring to R v Sparkes [1956] 2 All ER 245, North P put the matter as such at
p596:

We desire to say that we agree with the view expressed in that case that the only
rule that the Court can apply is to decide each application on its merits, the
Court not treating itself as bound by the rule of practice if there is reason to
think that to do so might lead to injustice or the appearance of injustice.  It may
be useful also to draw attention to the observations of Lord Goddard C.J. in R v
McGrath [1949] 2 All E.R. 495, where he said:  “Cases come before this Court
on such a reference because representations have been made to him (the Home
Secretary) that they are proper cases for the exercise of the Royal Prerogative.
The Home Secretary has a much wider discretion than this Court.  He may hear
and consider any evidence he likes which would influence him in considering
whether or not he should advise the exercise of the Royal Prerogative.  In this
case he has caused inquiry to be made, and, because of the inquiries which the
police have made this case has once more come before this Court” (ibid., 497).

30. This approach was confirmed in R v Dick [1973] 2 NZLR 669, Collie v R (1997) CRNZ
283 and R v Ellis (CA 120/98, 14 October 1999).  Eichelbaum CJ, in Collie v R,
described the position as follows:

The principles on which the Court should proceed in relation to a s 406(a)
reference are as in the decisions of this Court in R v Morgan [1963] NZLR 593
and R v Dick [1973] 2 NZLR 669.  The Court should be given information of
the considerations which have caused the Governor-General in Council to make
the reference.  If as would invariably be the case the appellant wished to rely on
the material placed before the Governor-General, an application for leave to
adduce fresh evidence is required.  The normal rule that fresh evidence will not
be received unless it is shown that such evidence is new or fresh in the sense that
it was not available at the trial is not always applied with rigidity if there is
reason to think that to do so might lead to injustice, or the appearance of
injustice.  In this respect each case has to be decided on the merits.
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31. The manner in which the Court approaches fresh evidence, once received, is set out in a
number of cases, including R v Morgan, R v Dick [1973] 2 NZLR 669, R v Barr
(Alastair) [1973] 2 NZLR 95, and R v Fryer [1981] 1 NZLR 748.  The general
approach is that, if the Court determines that the evidence is credible and cogent and is
moreover of such a nature that, if given with the other evidence adduced, might
reasonably have led the jury to return a different verdict, the Court is entitled to allow
the appeal.  Again, North P put the matter in R v Morgan as such at p597:

The governing principle was we think correctly stated by the English Court of
Criminal Appeal in R. v Collins (1950) 34 Cr. App. R. 146, 149, namely that we
should apply the same test as has been laid down in considering whether the
proviso to s. 385 (1) of the Crimes Act 1961 should be applied, viz. whether we
are satisfied that no reasonable jury properly directed throughout would, or
could, now come to any other conclusion than that to which the first jury did
come and accordingly that no miscarriage of justice has actually occurred.

32. More recent cases of the Court of Appeal have however formulated this test more
leniently, and have emphasised that the ultimate question for the Court is the interests
of justice.  In R v Zachan (CA 304/94, 11 August 1995) Hardie Boys J outlined the test
that is to be employed by the Court in dealing with fresh evidence in the following
terms:

The Court has jurisdiction to allow an appeal on the ground of the discovery of
fresh evidence by virtue of section 385(1)(c) of the Crimes Act 1961.  This
provides that an appeal against conviction is to be allowed if the Court is of the
opinion that on any ground there has been a miscarriage of justice.  The Court
will normally require that the evidence be fresh in the sense that it was not
available at the trial; and that it be credible and cogent in the sense that if given
along with the other evidence in the case, the jury might reasonably have been
led to return a different verdict.  The overriding test however is the interests of
justice.  See R v Fryer [1981] 1 NZLR 748, R v Arnold [1985] 1 NZLR 193, and
R v Crime Appeal (CA 60/88) (1988) 3 CRNZ 512.

33. In that case, the Court determined that justice required that certain fresh evidence be
put before a jury.  In doing so, the Court noted that the information constituting that
evidence was not strictly “fresh” as it was available at the time of trial.  However, as it
was unlikely that the line of inquiry leading to the information would have occurred to
the appellant or his advisers, the Court held that the interests of justice required that the
appeal be allowed, and a new trial ordered.

34. Finally, it should be noted that the Court has indicated that a similar approach is
appropriate where the material leading to a reference, while not “fresh”, is nonetheless
of such a nature that it would give rise to grounds for a normal appeal.  In Sims v R (CA
489/97) the Governor-General in Council referred the question of Mr Robert Sims
conviction to the Court of Appeal under section 406(a) of the Crimes Act 1961.  The
stated reason for the reference was that a miscarriage of justice may have occurred as a
result of inadequacies in the legal representation of Mr Sims.  Before the Court of
Appeal, counsel for Mr Sims conceded that the material upon which the reference was
based was not “fresh” in the sense that it was available at the time of trial.  However,
counsel argued that failure to adduce the material in question had led to a miscarriage
of justice.



9

35. In relation to this point, the Court noted that the principles which are applicable to a
normal appeal are relevant to the consideration of cases referred by the Governor-
General under section 406(a) of the Crimes Act 1961.  In addition, the Court also re-
emphasised that the overall question is whether justice has been done or has been seen
to be done:

McCarthy P made it clear in Dick that the Court would still have regard to
general requirements as to the reception of further evidence, although at the
same time taking a less strict view than in an ordinary criminal appeal (p.670).
That same approach is reflected in Collie where Eichelbaum CJ observed (at
p288) that the normal rules as to fresh evidence are not always to be applied
with rigidity “if there is reason to think that to do so might lead to injustice, or
the appearance of injustice.  In this respect each case has to be decided on its
merits”.  The same approach is appropriate where other principles which are
generally applicable to an ordinary appeal are relevant.

For the appellant Mr Scotter submitted that there has been a miscarriage of
justice resulting from trial counsel’s failure adequately to put before the jury
matters favourable to the defence which may have led to a different verdict.
This leads directly to such cases as R v Pointon [1985] 1 NZLR 109, and
subsequent examples such as R v P [1996] 3 NZLR 132(B)(L), where the
description of “radical mistake” has been applied to facets of trial counsel’s
conduct of the defence warranting interference with a verdict.  This being a s406
reference however, care must be taken not to adopt a strict or rigid approach, but
to consider whether overall in the particular circumstances, and having regard to
the reasons for the reference, justice has been seen to be done.

Section 406(b)

36. In summary, section 406(b) of the Crimes Act allows the Governor-General, on the
consideration of any application for the exercise of the Royal prerogative of mercy, to
request the opinion of the Court of Appeal on any point arising from the case prior to
making a formal determination on the application.  In contrast to section 406(a) of the
Crimes Act 1961, the Court’s role under section 406(b) is not to make a formal
determination of the questions referred to it.  Rather, the Court merely furnishes an
opinion for the Governor-General’s consideration.

37. To date, section 406(b) of the Crimes Act 1961 has only received limited judicial
scrutiny.  R v Morgan involved a reference under section 406(a) of the Crimes Act.
The case, however, was the first reference made under section 406 subsequent to the
passage of the Crimes Act 1961; and the Court made a number of general comments in
relation to the role of the section.  In relation to section 406(b), the Court noted that:

If no new matter has come to light which in the opinion of the Executive Council
makes a reconsideration of a ground of appeal necessary or desirable, but
nevertheless the Executive Council, contemplating the exercise of the prerogative
of mercy, desires the assistance of the Court on any specific point arising in the
case, then it would appear to us that generally speaking it would be more
appropriate for the reference to be made pursuant to subs. (b), at all events where
the appellant has already exhausted his rights of appeal.

38. These were recently cited with approval by the full bench of the Court (see R v Ellis
CA 120/98, 14 October 1999).

39. We are only aware of one previous instance where a reference has been made to the
Court of Appeal under section 406(b) of the Crimes Act; the case of Arthur Allan
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Thomas.  In that case, two questions relating to Mr Thomas’s conviction for murder
were referred to the Court.  The first question was answered in a manner adverse to the
accused; and in these circumstances, no answer was required to the second question.
The accused sought leave to appeal to the Privy Council.

40. The Privy Council’s comments on the application are reported R v Thomas [1978] 2
NZLR 1.  In short, the Privy Council declined Mr Thomas’s application.  In doing so,
however, the Council made a number of comments on the role of section 406(b).  The
Council affirmed the position that Court’s role under section 406(b) is not to make a
formal determination of the questions referred to it, but is rather merely to furnish an
opinion for the Governor-General’s consideration in dealing with an application for
exercise of mercy.  In addition, the Council also noted that, given that a reference under
section 406(b) of the Crimes Act 1961 is not an appeal, the Court is not bound by the
rules governing normal criminal appeals, but is rather free to conduct its inquiries in
any manner it thinks fit.  The Council’s comments on these matters are conveniently
made in point form; it is useful to set them out in full:

1 The present reference was expressly made pursuant to s 406(b), and not to s
406(a), and there are important differences in the wording of the two sub-
paragraphs.

2 Sub-paragraph (a) requires the question referred to "be heard and determined by
the Court . . . as in the case of an appeal", and it will be recalled that, when the case
was first referred by the Governor-General back in August 1972 to the Court of
Appeal, that is precisely what happened, the Court itself ordering a new trial in
February 1973, and that new trial promptly taking place in the following month.

3 The wording of sub-para (b) makes clear that the reference to the Court of
Appeal is simply to obtain its "assistance . . . with a view to the determination of
the application".  The application in question relates to the exercise of the
prerogative of mercy, and no one but the Governor-General himself has the
ultimate power to deal with such an application.  Its exercise by any other person
or body being unconstitutional, the reference of "any point in the case" to the Court
of Appeal is merely in order to obtain its "opinion" thereon.  When its labours are
over the Court of Appeal is required to furnish that opinion to the Governor-
General so that he, and he alone, may determine whether the application for the
exercise of the prerogative of mercy is to be granted or refused.

4 Finally, the wording of the reference itself (earlier quoted) makes clear that the
Court of Appeal were free to conduct their "enquiry" in such a manner and in
accordance with such procedure as they thought fit and were not obliged to
conform to the rules governing criminal appeals.

Application of the criteria

41. The petition makes allegations against a large number of individuals who were
involved in the petitioner’s case.  Where appropriate, we sought comment from these
individuals in accordance with the requirements of natural justice.  In the case of the
Police, defence counsel at trial, and the Crown Solicitor and Crown Law Office, the
responses we received included considerable detail about the investigative, trial, and
appeal process.  We submitted these responses in turn for comment from counsel for
the petitioner, Mr Withnall QC.  A series of questions and responses that were obtained
from one Police officer, Detective Constable Van Turnhout, were also submitted to Mr
Withnall QC for comment.
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42. These responses have been taken into account in considering the petition.  Where
appropriate, they are referred to below.  Sections 1 –3 of the petition are essentially
background.  The first substantive section of the petition which requires detailed
consideration is section 4.

Section 4 - Deficiencies in the investigative process

43. The allegations that are advanced in section 4 of the petition are generally described as
involving “deficiencies in the investigative process”.  The petitioner alleges that a
series of errors and omissions in the course of the investigation of his case by the
Police, and in the scientific and forensic testing conducted by the ESR, resulted in
important evidence being lost, contaminated, misinterpreted, or simply never observed.

44. In support of these allegations, the petitioner refers to, amongst other things, a report by
a private investigator, Mr Brian Rowe, and the report of a photographic expert, Mr
Peter Durrant.  The petitioner submits that, whether taken individually or collectively,
these alleged errors and omissions resulted in the prosecution case against him at trial
being presented on the basis of incorrect facts and conclusions.

45. We follow the sequence of headings used in the petition as far as is practicable.
However, because the petition specifically states that its own contents are not
exhaustive, and that reference must be made to other documents, additional headings
and text have been inserted where necessary.

Section 4.1 - The crime scene

46. The petition describes, in general terms, the arrival of the Police at the scene of the
crime at approximately 7.30 am on the morning in question, and some of the activities
that occurred there until shortly after midday.  The description appears to have been
drawn from Police and other’s testimony at the trial, and from Police notebooks and
other documents obtained by the petitioner.

47. The Police Complaints Authority report, and the Police comment on the petition
provided to the Ministry, challenge numerous aspects of the description of the events of
that morning as presented in the petition.  However, it is unnecessary to resolve every
dispute of fact in the context of this petition, except in as far as that resolution affects
material issues relevant to an application for the exercise of the Royal prerogative of
mercy.  Rather, attention must be focused on fresh, credible and cogent allegations of
deficiencies in the process that might, individually or collectively, have given rise to a
miscarriage of justice.  In terms of the petitioner’s criticisms of Police treatment of the
crime scene, the allegations seem largely to be found in the first three pages of the
report of Peter Durrant, scientific photographer and consultant to the NZ Police, section
10 of the report by Bryan Rowe of ‘Double 8 Investigations & Business Consultancy’,
and the implied and explicit criticisms contained in this part of the petition.  Most of
this information is discussed in sections 4.2 and 4.3 of this report, below.  However,
some issues can be dealt with at this stage.
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Initial entry and movements of the police and ambulance officers, particularly
Constable Stephenson

48. The petitioner alleges that the initial police search of the house was conducted in
darkness in at least some rooms, with guns drawn and in a state of extreme tension (as
far as the police knew, the murderer may still have been at large in the house).  This, it
is contended, may have led to the contamination of evidence, eg small items may have
been inadvertently kicked out of position.  Particularly, the petitioner alleges that
Constable Stephenson entered the computer alcove.  The implication, presumably, is
that he may have disturbed evidence, particularly the position of the spent shell in the
alcove.  The shell’s position was presented as evidence that the person who killed
Robin Bain did so from within the computer alcove.

49. At trial, the Police officers and ambulance officers gave evidence that they had taken
precautions not to interfere with anything at the scene.  They were cross-examined on
this point, and the jury left to draw its own conclusions.

50. Constable Stephenson gave evidence at trial that he did not, in fact, enter the computer
alcove, but merely looked through a gap in the curtains with his torch.  He emphasised
the care he took not to disturb anything on his way to the alcove.  He was cross-
examined on the point, and gave evidence that he did not go through the curtains into
the alcove.  At this point, he stated that the curtains were about six inches apart.

51. At summing up, nothing was made of possible contamination of the scene by either
side, presumably because no amount of speculation would materially assist either side’s
theory of the case.  The position of the spent shell in the alcove was not even
mentioned, presumably because of uncertainty over the size of the gap between the
curtains (which the Police had failed to measure).

52. In short, at trial the defence made as much as possible of the likelihood of contaminated
evidence as a result of initial entry.  It did not amount to much, and the petition does
not add anything of significance.  There is no fresh evidence in this part of the petition
that would justify a referral to the Court of Appeal.

Traffic through the house and the delay in laying protective material on the floor

53. The petitioner alleges that there were a large number of police officers allowed into the
house on the morning of the killings, and the family dog and cat were allowed to roam
about unchecked for a period of time after the Police’s arrival.  It is claimed that
potential contamination of evidence caused by this traffic was exacerbated by the fact
Detective Sergeant Weir, the O/C scene, did not take control until 9.50 am, and that
protective coverings were not placed on the floor until 11.40 am.

54. Most of the officers who entered the house between 7.28 am and 11.40 am gave
evidence at trial (the Police Complaints Authority report states that 18 people entered
the house in that time, 13 gave evidence regarding their movements).  Many gave
evidence about the care they took not to disturb anything, and were cross-examined on
the subject.  Evidence was given that the dog was removed and tied up at about 7.35
am.  Sergeant Stapp, Constable Stephenson, Constable Wyllie and Detective Sergeant
Weir were cross-examined as to the presence of the dog and cat.  Stapp and Stephenson
separately conceded that they had not checked the animals for traces of blood.
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Stephenson stated that he had a recollection of the dog wandering around upstairs, and
reinforced this statement under cross-examination.  Finally, Detective Anderson gave
evidence that he was made acting O/C scene at 8.15 am, and maintained control until
the arrival of Weir.

55. The Police Complaints Authority report provides a detailed consideration of control of
the scene, and the numerous issues that the petitioner and his advisers have raised
regarding it.  The one area where it sees procedures could have been improved upon is
the delay in laying down protective sheeting.  Detective Sergeant Weir gave evidence
on this matter.  He was cross-examined on it, and on the number of people and animals
who had been in the house before protective sheeting was applied.

56. Evidence of the possible contamination of evidence through the amount of traffic and
the delay in laying down protective sheeting was placed squarely before the jury.  The
petition does not add anything of significance. The matter is not fresh, and does not
otherwise indicate that a miscarriage of justice has occurred.

57. In a supplementary submission dated 25 August 2000, the petitioner provided a
transcript of a Police debriefing of 1 July 1994, which was obtained when a Police
computer was sold with documents stored on the drive.  The briefing records that
Detective Sergeant Weir expressed concerns about the number of people who went
through the house before protection could be put on the carpet.  The petitioner submits
that this provides proof of Police “bungling” in the early stages of the investigation
despite “prolonged and dishonest assertions to the contrary”.  The Police concerns must
be considered in context.  They constitute a frank exchange of views on what could
have been done better or differently, to rectify possible shortcomings in procedures and
systems.  The fact the Police might have carried out the investigation better or
differently does not, in itself, point to a likely miscarriage of justice.  Moreover, as we
have already noted, the concerns about the number of people who went through the
house was placed before the jury.  The matter is not fresh.

Delay/Confusion surrounding the photographer’s entry

58. The petitioner claims to have discovered, through analysis of police job sheets and an
examination of the complete videotape of the scene, that the photographer was allowed
into the house earlier than Detective Sergeant Weir indicated in evidence.

59. A reading of the transcript and the written depositions does not assist in determining
when the photographer first entered the house.  However, the Police Complaints
Authority report makes it clear that video filming was conducted in the house between
around 10.30 am and 10.50 am, before being resumed at about 12.05 pm.  Our viewing
of the unedited video tends to confirm this.

60. We note, as did the Police Complaints Authority, that Detective Sergeant Weir did not
state in evidence that the photographer had not entered the house before 12.05 pm.  In
evidence, he merely stated that some video footage was shot after he entered the house
at 12.05, without elaborating.  This cannot be taken to be an attempt to mislead the
jury.  In any case, it would appear that early videotaping is more likely to avoid
contamination of the evidence than late videotaping.  It is difficult to see how this point
advances the petitioner's case, unless the petitioner is asking us to assume some sinister
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motive for the Police failing to mention the earlier videotaping.  We are not able to
make any such assumption on the evidence before us.

Section 4.2 - The Rowe Report

61. Mr Rowe is a private investigator and former Police Detective Superintendent, and his
report was commissioned by the petitioner in August 1996.  Some information in the
Rowe Report is more relevant to other parts of the petition, and is accordingly dealt
with elsewhere in this report.

62. Mr Rowe prefaces his report with the words:

In the relatively short time that I have had available to me, I have tried to read
and analyse the large amount of documentation you supplied to me.  It is
possible that this report may not be completely error free, however it is only a
draft report and given the extensive research of the file that you have carried out,
I would be grateful if you could identify any errors and alert me to them so I can
take corrective action in my final report.

63. The petitioner’s advisers did not seek a second report, and state that the report
presented with the petition can be treated as a final version.

Section 4.2.1:  Failure of the Police to test for or take steps to preserve possible firearm
discharge residues before such residues had disappeared

64. When a firearm is discharged, it may leave firearm discharge residue (FDR) on the
hands, forearms and possibly the clothing of the person who fires the weapon.  In the
case of a living person firing the weapon, FDR may remain on the hands or clothing for
about 3 hours after the firearm has been discharged.  In the case of a dead person, FDR
may remain for a longer period of time, depending on movement to the body.
However, it is important to note that FDR may not be deposited on a person who
discharges a firearm at all, and that it will not survive washing or a great deal of
movement.

65. At around 8.50 am on June 20 1994, Constable (as he then was) Van Turnhout
suggested that FDR tests be conducted.  However, no action was immediately taken,
and it appears that steps were not taken to protect Robin or the petitioner’s hands by
encasing them in plastic or paper bags.  The petitioner’s hands were not swabbed for
testing for FDR until 11.10 am.  Skin samples were not taken from Robin Bain’s hands
until 20 minutes past midnight on the morning of 21 June 1994.  The swabbings and the
skin sample were examined by Peter Hentschel of the ESR approximately three months
later.  While some trace elements were found on both the petitioner’s and Robin’s
hands, no particles that conclusively indicated the presence of FDR were found in
either instance.  The petitioner alleges that the delays in testing for FDR disadvantaged
him, as earlier testing of Robin and himself may have given a clear indication who had
fired the weapon in question.

66. At trial, evidence was led as to the taking of the swabs and the skin sample and the
testing of the skin sample.  Mr Hentschel was cross examined about the length of time
after Robin’s death that the sample was taken, and defence stated that it would bring its
own forensic scientist to discuss FDR.  In the event, this witness was not called.
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67. The Police Complaints Authority report (to which the Police referred us when asked for
comment on this aspect of the petition) deals with this issue in some detail.  It points
out that, by his own admission and observations taken at the time, the petitioner had
washed his hands by the time that the Police arrived.  FDR could not be expected to
survive that washing.  It states that any FDR on Robin’s hands would not necessarily
have been lost by the time skin samples were taken.  It argues that, even if FDR had
been found on either the petitioner or Robin’s hands, it would not have proved more
than that one or other had had contact with the firearm, which might have been possible
without that person having fired it.  However, the Police Complaints Authority report
acknowledges that, with hindsight, preserving Robin Bain’s hands and clothing for
FDR should have been done earlier.

68. In essence, the petitioner accuses the Police of a procedural error, and claims that it has
adversely affected his ability to defend himself.  The Police acknowledge the error, but
claim that it has little bearing on the case.  The error has been discussed at trial but, as
nothing can be made of it, evidentially, for either the Crown or the Defence’s theory of
the case, it is not discussed in closings, summing up or at appeal.  The petition does
nothing more than refer to the error again.  This is a repeated theme throughout
discussion of this part of the petition.

69. There is no fresh evidence provided and nothing raised in this part of the petition points
to a likely miscarriage of justice.

Section 4.2.2:  Failure of the Police to take steps to recover or preserve possible blood
on the hands of either Robin or David

70. The petitioner alleges that the Police did not take sufficient care to preserve evidence of
blood on his hands, and that the police and the ESR failed to analyse blood found on
Robin’s hands or under his fingernails.  In particular, no attempt was made to analyse a
spot of blood on the fingernail of Robin’s left index finger, despite the fact that much
was made at trial of this spot being unlikely to have landed where it did had Robin
committed suicide.

David’s Hands

71. As noted above, the petitioner’s hands were swabbed at 11.10 am on the morning of the
murders.  However, by his own admission, the petitioner had washed his hands after
completing the paper round, and before he says he discovered the bodies.  The swabs
did not indicate the presence of any blood.  Given that the petitioner’s fingerprints in
blood were found on the rifle, this absence may indicate that the petitioner cleaned his
hands, in some manner, after the time he says he discovered the bodies.  This may have
been by washing or by other means before the Police arrived or, conceivably, by
rubbing his hands on the floor or blanket, either inadvertently or deliberately, after the
Police commenced watching over him.

72. The Police submission on the petition points out that the petitioner was being treated as
a potential witness while at the scene, and that priority was not given to protecting
evidence on his hands as they had already been washed.

73. Again, it is difficult to see what evidence is fresh, let alone cogent and credible, in this
part of the petition.  Evidence of the gap in time between the alleged murders and an
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examination of the petitioner’s hands, and the fact that his hands were not ‘bagged’ by
Police, were both available at trial.  No evidence has emerged that indicates that the
petitioner may not have been the offender as a result of the petitioner pointing out these
‘errors’ in Police practice.

Robin’s Hands

74. At trial, defence counsel cross-examined Dr Dempster vigorously regarding the spread
of droplets of blood found on and around Robin’s body, and the likelihood of the
blood’s distribution having resulted from a self inflicted wound.  Defence counsel drew
an admission from Dr Dempster that the blood on Robin’s left index finger nail had
never been analysed.  Counsel stated that the defence did not accept any assumption
that the blood was Robin’s.  However, the defence opted not to pursue the point,
instead continuing the attack on Dr Dempster’s evidence in terms of the likelihood that
the blood landed where it did as a result of Robin committing suicide.

75. In his submission on the petition, defence counsel admits that he should have pushed
the fact that the blood on Robin’s finger nail was never analysed harder in cross
examination.  This issue shall be discussed later in this report (“Alleged incompetence
of Counsel”).

76. The Police Complaints Authority report points out that an attempt was made to analyse
some of the blood stains on Robin’s hands and under his fingernails (but not the mark
on the finger nail).  However, there was insufficient blood for grouping to be possible.

77. Here, the only ‘error’ was the failure to attempt to analyse the blood on the index
fingernail of Robin Bain.  However, according to the witnesses, the spot was tiny, and
attempts to analyse other minute blood spatters on Robin’s hands were unsuccessful.  It
is unlikely that the Police would have gained any additional evidence through
attempting to analyse this particular spatter.  In addition, Dr Dempster gave evidence
that, owing to the size of the blood spatter, and the velocity with which it had hit
Robin’s nail, it was the result of blood radiating out from the entry wound at the
moment a bullet struck Robin’s head.  The jury was told that the spatter had not been
analysed, and left to draw its own conclusions.  The petitioner’s argument does not
advance the case any further than that.

Section 4.2.3:  Retention of David at the scene

78. As stated, the Police arrived at 65 Heath Street at approximately 7.30 am on the
morning of the murders.  Various constables and ambulance officers stayed with the
petitioner until Police moved him to Dunedin Central Police Station at 10.15 am.  The
petitioner alleges that the length of time that he was retained at the scene meant that the
absence of any blood or other incriminating evidence on his person or his clothing,
indicating that he had not been involved in the carnage, had little evidential value.

79. At trial, the Police made it clear that the petitioner had been retained at the scene as
indicated above.  Evidence was given that the petitioner was observed at all times by a
Police officer and ambulance officers, that he was seen to fall over (but that a bruise
close to his left eye could not have resulted from the fall), and that he was covered in
various blankets and allowed to sit on the carpet (allowing the possibility of loss of
evidence on his hands and clothes).
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80. Defence counsel does not appear to have cross-examined on this point.  The Police
Complaints Authority report states that nothing was lost by keeping the petitioner at the
scene and, not least because the petitioner was being treated as a witness and not a
suspect at the time, the timing of his removal was appropriate.

81. The fact that the petitioner’s hands had already been washed before the Police arrived
has already been mentioned.  The jury had every opportunity to take whatever
inferences it chose to from the absence of evidence on the petitioner’s clothes.
However, one of the fundamental difficulties in the case was that certain items of
clothing had been washed before the arrival of the Police.  This no doubt accounts for
the lack of emphasis by the defence at trial on the lack of blood on the petitioner’s
garments.

82. There is no fresh evidence that could indicate that a miscarriage of justice has occurred
in this part of the petition.

Section 4.2.4:  Failure to ascertain the time of death of each deceased

83. The petitioner alleges that the fact that Dr Dempster, the pathologist at the scene, did
not ascertain the core body temperatures of the deceased was detrimental to his
defence.  Core body temperature readings can give the best approximation of the time
of death of a person up to 12 hours after death.  The petitioner argues that, if core body
temperature readings had been taken, and if they showed that the deaths all occurred in
a short space of time, less weight could be given to the Crown theory that the petitioner
had shot his father some time after he had shot the rest of his family.

84. At trial, Dr Dempster stated that he entered the house just after midday.  This was
despite him being called to the initial briefing at 8.15 am at the Police Station, and
being present outside 65 Every Street at around 10 am.  In Dr Dempster’s view, his late
access to the bodies made it “of no useful advantage” to measure core body
temperatures to ascertain time of death.

85. Dr Dempster said at trial that he had estimated approximate times of death by the level
of rigor mortis that had set in by the time he examined the bodies, the amount of food
left in their stomachs from the previous evening’s meal and the level of urine in their
bladders.  From this information he deduced that the family had all been shot after most
of the night had passed.

86. The following exchange then took place:

Mr Guest:  “Your time of death estimate cannot be precise?”
Dr Dempster:  “No.”
Mr Guest:  “It cannot assist as between the first and last of the deaths?”
Dr Dempster:  “No.”

87. Clearly, the jury was fully aware that there was no reliable evidence regarding time of
death to be had from Dr Dempster, and that this in part stemmed from his lack of early
access to the bodies.

88. In addition, ambulance officer Wombwell checked all the bodies for signs of life, and
stated in evidence and under cross-examination that Robin’s body was warmer than
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those of the other family members.  However, he qualified these statements both in
evidence in chief and under cross-examination by acknowledging that he is not an
expert in body cooling rates.

89. At the time of the trial, defence counsel had received a report from Associate Professor
Dr Ranson of the Victorian Institute of Forensic Pathology, Melbourne, Australia.  That
report states as follows:

The use of temperature to indicate time of death is inaccurate at best.  Using
accurate serial core body temperature measurements taking into account
environmental factors is probably the best technique in the first 12 hours or so
after death.  Even in this best technique scenario however, the confidence limits
of a time of death may be in the range of several hours.

90. Dr Ranson also makes it clear that, for a variety of reasons, very little can be taken from
Mr Wombwell’s subjective experiences of the temperatures of the body through
touching them with his hand.

91. Defence counsel chose not to lead Dr Ranson’s evidence at trial for tactical reasons
described later in this report. However, he states in his submission on the petition that
he used the information and expert opinion provided by Dr Ranson in his cross-
examination of Mr Wombwell and Dr Dempster.

92. The Police and the Police Complaints Authority report make it clear that a decision was
made by the O/C scene that allowing the pathologist access to the scene any earlier than
it was provided would have posed risks to the integrity of the scene that were greater
than any benefits to be obtained from obtaining core body temperatures.  This was
particularly the case as there was a delay in obtaining plastic sheeting to cover the floor
of the house, and the O/C scene, after taking control of the scene, rightly wished to
minimise traffic through the house until that precaution had been taken.  The Police
Complaints Authority also consulted Dr Thomson, a Wellington Forensic Pathologist,
who confirmed that core body temperature readings cannot accurately establish time of
death, but that there would have been some value in taking them even at midday in this
case.  However, he goes on to state that, with the only equipment available to Dr
Dempster being a thermometer, the risk of disturbing the scene through taking rectal
readings “could well have outweighed the value of the temperature readings at that
time”.

93. In summary, the petitioner cites the failure to accurately ascertain the times of death of
the Bain family members as disadvantageous to him.  Pathologists agree that even the
best methods of estimating time of death would have an accuracy range of a matter of
hours.  Under both the Crown case and the Defence case, the deaths fall within a three
hour timespan.  All this was known to the Crown and the Defence at the time of trial,
and evidence was led on it.  The lack of evidence of time of death allows the petitioner
to speculate that such evidence may have helped him.  Such speculation does not
amount to fresh evidence.  In short, there is no fresh, cogent or credible evidence
indicating that a miscarriage of justice has occurred.
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Section 4.2.5:  Inappropriate reconstructions

(i) Reconstructions of the individual killings

94. The petitioner states that reconstructions carried out by the Police were conducted after
the arrest was made, without a pathologist present, and that they therefore suffer the
risk of lack of objectivity.  Further, a videotape of the reconstructions was not made
available to the Defence before trial, and string lines and angle measurements were not
used.  From the Rowe report itself it is clear that the latter criticism refers to
reconstructions of the individual killings, carried out with a view to establishing the
likely position from which the weapon may have been fired, using blood spatters, the
positions in which spent cartridges were found and other evidence to assist in that task.

95. The Police submission in relation to this matter is that string lines and angle
measurements were used, and that the video tape was not intended for an evidential
purpose.

96. Most importantly, the reconstructions complained of were not used as evidence at trial.
It is difficult to see how they could lead to a miscarriage of justice when they were not
revealed to the jury, unless they were carried out incorrectly, and in some way biased
the Police against the petitioner.  However, as they were not conducted until after the
petitioner had been arrested, and did not in any way contribute to the Police decision to
charge the petitioner, this appears unlikely. There is no fresh, cogent or credible
evidence indicating that a miscarriage of justice has occurred.

(ii) Reconstruction regarding the washing machine

97. The petitioner alleges that reconstructions of the washing machine cycle that were
conducted by the Police were performed at the wrong time of day, and that “no steps
were taken to ascertain at what point in the cycle the machine had been switched on
that morning”.

98. The petitioner gave evidence at trial that, on returning from his paper round at
approximately 6.45 am, he put on a load of washing on a full cycle, from “the very very
start of the superwash cycle”.  Constables Stapp, and Wyllie, who first entered 65
Every Street on the morning of the killings at 7.28 am, gave evidence that, despite
straining their ears for any sound as they searched downstairs for bodies, they did not
hear the washing machine running.  Subsequently, the Police tested the running time of
the washing machine on the cycle that the petitioner had told them that he had used on
the morning of the killings.  These reconstructions were conducted by Constable Lodge
and Mr Preston (a washing machine repair serviceman) at about 2.25 pm on a Saturday
afternoon and 9.20 am on a Sunday morning.  The cycle was found to last
approximately one hour on a normal wash.  The Crown case at trial was that the
petitioner must have been lying to Police when he said that he put on the washing
machine after his paper round, as it was no longer running when the Police entered the
downstairs floor of the house.  The Crown’s case was that the petitioner committed the
first four murders, becoming bloodied in the process, and then put on a wash before
going on the paper round (Crown’s summing up).

99. Defence counsel took great interest in evidence concerning the length of the washing
machine cycle.  He accepted that Constable Stapp did not hear the washing machine
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when he entered the bathroom and focused his attack on the Police reconstruction of the
cycle.  Mr Guest cross-examined Constable Lodge and Mr Preston extensively on the
subject.  Constable Lodge admitted that the cycle would take different amounts of time
depending on when in the ‘12 o’clock to 6 o’clock’ part of that the cycle the machine
was switched on.  Mr Preston said he was surprised at the length of time that the
machine took to fill during the reconstructions.  He said that this was because of low
water pressure, which was unusual for the area.  In cross examination, he admitted that
different water pressures occurred at different time of the day.

100. Both the Crown and defence counsel addressed the washing machine cycle timing in
summing up.  Both said it supported their theories of the case.  The jury was left to
decide what weight, if any, to give to the reconstructions that they had been told were
completed at times of day when water pressure was different to that early on a Monday
morning.

101. In short, the matter was dealt with comprehensively at trial, and the petition adds little
to the evidence already presented.  There is no fresh evidence indicating that a
miscarriage of justice has occurred.

 (iii) Reconstructions regarding the paper round

102. The Rowe report refers to the fact that police reconstructions of the petitioner’s paper
round, in order to ascertain when the petitioner might have returned to the house, were
conducted by a detective carrying an empty newspaper bag who simulated delivering
papers.  This allegedly provided an inaccurate simulation that may have misled the
jury.

103. Defence counsel cross-examined the relevant Police witness on this exact point and
exposed the weaknesses in the reconstructions.  In addition, a great deal of evidence
was heard about timings, including the petitioner’s own evidence, the evidence of
people who received newspapers delivered by the petitioner, and the evidence of people
who saw the petitioner at various times during his paper round.

104. This matter is dealt with again under our comments on section 5.5 of the petition.  At
this stage, however, we note that there is no fresh evidence indicating that a miscarriage
of justice has occurred.

Section 4.2.6:  Failure to establish a common time base

105. The petitioner states that the importance of precise timings was known to the Police
early in the investigation, and the Police should therefore have synchronised watches.
The Police Complaints Authority report acknowledges this criticism.

106. The importance of timings in the investigation is dealt with under our comments on
section 5.5 of the petition.  Evidence of timing is particularly important in the context
of the issues surrounding David Bain’s alibi and computer timing and is accordingly
discussed in this context.
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Section 4.3 - Contamination of evidence

107. The Police Complaints Authority commissioned the services of Peter Durrant, a
scientific photographer, to report to it on the Bain investigation.  The Police Complaints
Authority dealt with some of Mr Durrant’s findings briefly in its report.  Later, the
petitioner sought Mr Durrant’s opinion on aspects of the photographic evidence.  As
part of that report, Mr Durrant criticised some aspects of the Police Complaints
Authority report’s summary of his findings.  The petitioner now uses this criticism to
support his allegations regarding control of the scene.

108. Mr Durrant claims that certain important exhibits appear to have been moved between
the time that they were first photographed and the time of subsequent photographs.
The Police Complaints Authority acknowledges this, and states that some movement of
objects is inevitable at a crime scene.

109. There is considerable difficulty in ascertaining whether the photographs shown to the
jury at trial were those first taken at the scene, or those taken later in the day.  An
unsigned, handwritten note from an analyst at the University of Auckland suggests that
some photographs introduced at trial may not be the first photographs taken of the
scene in relation to the chair in David’s room showing the glasses and the lens.  The
Police Complaints Authority report acknowledges that there were difficulties
ascertaining the order in which photographs had been taken, and which therefore
should have gone before the jury.  However, assuming the photographs to be those
taken later in the day, it is difficult to see how this prejudiced the petitioner or
materially affected the trial.

110. We have examined both the edited and unedited versions of the video.  The unedited
version features 1 hour 6 minutes and 56 seconds of footage of the house and
surrounds, followed by some footage of reconstructions of the death of Robin Bain that
were not used by the Police at trial.  The edited version features 25 minutes and 30
seconds of minutes of footage of the house and surrounds.  The petitioner states that
defence counsel was supplied with a copy of the edited version before trial, but not the
unedited version.  In our assessment, however, there is nothing edited out of the
complete version that has any material bearing on the matters at issue.

111. Finally, in a letter from the petitioner’s counsel to the Ministry of 17 November 1998,
reference is made to the filming of the contents of the petitioner’s room being
interrupted for a period of time just before it moved to the chair on which the glasses
worn by the petitioner appear.  We have examined this part of the unedited version of
the video carefully, and agree that the taping was stopped just before the chair was
filmed, and probably resumed later that afternoon.  However, we cannot conclude that
there is anything sinister in that.  The Police clearly state at the relevant time that taping
of the empty room should stop as it is more important to film the rooms containing
bodies.  There are obvious reasons for that (including both the primary importance of
recording the scenes of the crimes, and the fact that the bodies should be moved to the
mortuary as soon as possible).

Section 4.4 - Failure to preserve and analyse blood found on Robin Bain’s hand

112. The petitioner alleges that the Police and ESR failed to analyse blood stains on Robin’s
hands and possibly under his fingernails.  He claims that, had this been done, it may
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have indicated that the blood was from other family members, and that Robin had been
involved in the killings.

113. As noted above, at trial defence counsel cross examined Dr Dempster on the identity of
the blood on Robin’s hands, and drew the admission that the blood stain on the left
index fingernail had never been analysed.  However, ESR case notes (taken by Mr
Hentschel) indicate other samples from Robin’s hands, including swabs taken from
Robin’s left little finger, and the base of his thumb, and scrapings from under his
fingernails revealed insufficient blood for grouping to be made.

114. The fact of this ‘lack of evidence’ does not add to or detract from the Crown or
defence’s theory of the case in any way.  Like many alleged deficiencies in the Police’s
procedures listed in this part of the petition, the absence of analysis (in this case, owing
to the fact that analysis was impossible) indicates nothing in itself.

Section 4.5 - Failure to test the rifle to ascertain whether it deposited gunshot
residue

115. The petitioner states that not all firearms deposit residue, and that no attempt was made
by Police before trial to ascertain whether the firearm in question, when fitted with a
silencer, did so.  Subsequent tests conducted as part of the Police Complaints Authority
review confirmed that the firearm did deposit FDR.  This heightens the importance of
the omission to take timely swabs from the hands of Robin and the petitioner, or to take
steps to preserve evidence on their hands.

116. The Police Complaints Authority report concedes that this part of the investigation
could have been better handled.

117. Evidence about the rifle’s propensity to deposit FDR is arguably fresh, as it was not
adduced at trial.  However, the fact that the rifle has a propensity to deposit FDR does
not provide new evidence as to who committed the murders.  If anything, it may
indicate that the murderer is more likely to be a person who has washed their hands or
worn gloves while committing the crimes.  However, in the absence of any traces of
FDR anywhere in the scene, it cannot be said that the fact that the rifle deposits FDR is
cogent or compelling evidence that a likely miscarriage of justice has occurred.

Supplementary submissions

118. In supplementary submissions of 25 August 2000 and 5 September 2000, Mr Withnall
QC has made some extremely serious allegations about Police misconduct.  Amongst
these are allegations that the Police have lied in the context of the Police Complaints
Authority review of the Bain case, and to the Ministry in responding to the petition.
Furthermore, it is alleged that “the Police have been completely lacking in objectivity,
accuracy, and honesty” and that the conduct of the Police “exposes a whitewash of
massive proportions”.

119. In our opinion, however, these allegations are not supported by the documentation.
Mistakes have been made during the investigation, in respect of the presentation of
evidence, and in the Police’s response to the Ministry.  These mistakes may be
attributed to the complexity of the case and the sheer volume of evidence.  In
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themselves, however, they do not indicate that the Police have lied.  Nor do they point
to a cover up or a likely miscarriage of justice.

120. We have acknowledged in this report certain aspects of the Police investigation and
presentation of evidence at trial which could have been done better.  The Police
Complaints Authority report also acknowledges certain shortcomings.  However,
nothing has emerged in our investigation into this case to support the petitioner’s
allegations of deliberate Police misconduct.

Section 5 - David Bain’s alibi:  New evidence

121. The allegations that are advanced in section 5 of the petition are generally described as
involving new evidence relating to David Bain’s alibi.  The petitioner alleges that a
range of material now exists that corroborates his original statement and evidence at
trial that, on the morning of the murders, he came home from his paper run to find his
family dead.  The material includes:

• Evidence relating to the time that the computer in the Bain household was switched
on on the morning of the murders;

• Eye-witness statements relating to the time that the petitioner was seen on his paper
round; and

• Evidence relating to Police calculations about the time it would have taken the
petitioner to cover distances on his paper round.

Section 5.4 - The time the computer was switched on

Background

122. The petitioner submits that a range of fresh, undisclosed or otherwise cogent evidence is
now available that bears on the question of the time that the computer in the Bain
household was turned on on the morning of the murders.  The time that the computer
was turned on was significant because the Crown contended that it was the murderer
who had turned on the computer.

123. It may be useful to set out the background to this evidence.  On the afternoon
subsequent to the discovery of the murders, the Police commissioned a computer
technician from the University of Otago, Mr Martin Cox, to examine the computer in
the alcove next to the room where Robin Bain’s body was found.

124. Mr Cox began his examination of the computer in the presence of Detective Anderson.
The computer was running, and was displaying a message on the screen saying “Sorry,
you are the only one who deserved to stay”.

125. The Police asked Mr Cox to ascertain the time that the message had been typed on the
computer.  Mr Cox completed a preliminary examination of the computer and noted,
amongst other things, that the message on the screen had not been formally “saved” by
a user.  It was likely, however, that the word processing programme had created a
temporary file to record the contents of the message.  Mr Cox then saved the message
to a file, and labelled the file “Message.doc”.  Detective Anderson noted that the saving
operation had commenced at 2.16 pm, and recorded the keystrokes necessary to
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complete this operation.  Detective Anderson did not note precisely the time that the
message was formally saved.

126. Mr Cox then attempted to find the temporary file that the word processing programme
had created.  He was unable to do so.  A second method was tried that entailed turning
the computer off and restarting it without closing down the word processing
programme.  Detective Anderson recorded the time the computer was turned off as 2.22
pm.

127. When the computer was reactivated, Mr Cox realised that the computer’s internal clock
was not being set to the correct time.  Rather, each time the computer was reactivated,
the clock was defaulting to 12.00 am, 1 January 1980.  Mr Cox proceeded to look at the
files created by the word processing programme.  Amongst those files was a temporary
file labelled “MW.TMP”.  Upon inspection, Mr Cox found that this temporary file
contained the message that been typed on the computer, and was created when the word
processing programme was last activated.  The time that the file was labelled with was
12.00 am, 1 January 1980.

128. The computer had also recorded the time that the file “Message.doc” had been saved by
Mr Cox.  This time was 7.32 am, 2 January 1980, 31 hours and thirty two minutes
subsequent to the creation of the temporary file.  It should also be noted that Mr Cox
was unable to find any record of the precise second at which either of the files were
saved.  He therefore proceeded on the assumption that the computer only recorded the
date, hour and minute at which a file was saved, and did not record seconds.

129. The Police took a statement from Mr Cox on 22 June 1994.  In this statement, Mr Cox
noted that:

We can say that the word processor was started thirty one hours and thirty two
minutes before we saved the message, and that time was recorded by the
constable.  So by subtracting that time from the time the message was saved we
can establish the time that the word processor was started.

130. Mr Cox also noted in his statement that, from the computer’s records, he could not
accurately determine the time that the message was typed.  He could, however,
determine the time that computer was switched on.  According to Mr Cox, the word
processing programme would have been activated within one minute of the computer
being switched on.

131. On 11 October 1994, Mr Cox rechecked his calculations, and made his depositions
statement.  This statement added some detail to his previous statement:

The file (MESSAGE.DOC) was saved 31 hours and 32 minutes after the
computer was turned on.

This means the computer and the word processor started at 6.44 am on the 20
June 1994.  This is accurate to a minute because when the file is saved, seconds
aren’t recorded.

The message could have been written any time after 6.44 am.
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132. Mr Cox’s evidence at trial was that “I recorded the time that I saved the statement or
message on the computer” and that “I saved the message at 16 minutes past 2 on the
afternoon of 21 June”.

133. The time that the computer was turned on on the morning of the murders assumed some
prominence at trial.  A number of witnesses gave evidence at trial about various times
that the petitioner was seen conducting his paper round on the morning of the murders.
Some witnesses noted that the petitioner was earlier than usual in delivering the papers
that morning.  In addition, the petitioner himself gave evidence at trial that he was at
the corner of Heath Street at 6.40 am that morning, and that he told an officer it would
have taken two to three minutes for him to arrive home from that point (he had
previously said he was home by 6.40am according to Constable van Turnhout’s job
sheet of 20 June 1994).  A key witness, Mrs Denise Laney, also made a statement that
she saw the petitioner at the gate of his house at 65 Every Street at about 6.45 am on the
morning of the murders.  Her statement was read at trial.  Defence counsel attempted to
make something of the fact that, while Mr Cox’s calculations indicated that the word
processor was activated at 6.44 am, Mrs Laney placed David Bain outside his house at
about 6.45 am.  The defence submissions in this regard were highlighted to the jury by
the trial Judge:

Counsel dealt for some time with the paper run times.  He urged that point upon
you as being powerfully against the Crown’s case.  He said to you that there was
evidence from Mrs Laney that the Accused was at his gate at 65 Every Street at
6.45 am; that it must have been him that she saw and therefore he could not have
been the person who turned on the computer; that in effect it must have been
turned on by somebody else, namely, the killer.

134. The time that the computer was turned on also formed part of the Crown theory of the
case.  The Crown Solicitor submitted that, on all of the evidence that was available on
the subject of the paper round, it was conceivable that the petitioner could have turned
the computer on.  The trial Judge summarised the submissions made by the Crown
Solicitor accordingly:

Counsel contended that the Accused went and did the paper run because that
was an essential element of the whole plan and that the Accused must then, on
return from the run, have gone to the alcove in the lounge and switched on the
computer at 6.44 am.  Counsel said that you would be satisfied about that time
because of all the evidence about the paper run being carried out a lot earlier that
day and because the Accused himself had said that at 6.40 am exactly he was at
the corner of Heath and Every Street and it would have taken two to three
minutes, at a moderate walk, to go from there to Every Street.  So the argument
Mr Wright put to you was that the evidence would confirm that it was the
Accused who switched this computer on at this significant time.

Police Complaints Authority review of the computer timing issue

135. A number of allegations on the subject of the computer timing issue were made against
the Police by Mr Karam in his book David and Goliath.  In addition, Mr Karam’s book
included the details of an examination, conducted by Mr Withnall QC, that indicated
that Mr Cox’s calculations did not take into account a number of factors in calculating
the time that the computer was turned on.  Once these factors were taken into account,
Mr Withnall’s examination suggested that the computer may have been turned on at a
range of times, all of which were earlier than the time calculated by Mr Cox.
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According to Mr Withnall, the computer was turned on at 6.40.07 am at the earliest,
and at 6.42.05 am at the latest.

136. As a result of the allegations made by Mr Karam in his book, and also because of the
examination of the computer timing issue conducted by Mr Withnall, the Police
Complaints Authority conducted a thorough review of the Police handling of the
computer timing and related issues.  In addition, the Police Complaints Authority
commissioned a report into the time that the computer was turned on, amongst other
related issues, from the Chief Technical Investigator at the Police Electronic Crime
Laboratory, Mr Maarten Kleintjes.

137. A number of points emerged in the course of the Police Complaints Authority review.
The first point was that, at trial, the jury was presented with incorrect information about
the time that Mr Cox had “saved” the message on the computer.  In his job sheet,
Detective Anderson recorded step by step the keystrokes that Mr Cox made when he
saved the message.  He commenced with an entry of “1416 Push Esc” which was the
first keystroke made by Mr Cox.  At trial, this time was presented to the jury as the
time that the message was saved; and, as is illustrated in his statements as outlined
above, this was also the time that Mr Cox used to calculate the time that the computer
was turned on.  Before the Police Complaints Authority, however, Mr Cox noted that
he performed a number of functions before he saved the message.  As a consequence of
this, he estimated that the actual “save time” of the message was about two minutes into
his computer transactions.  Detective Anderson also estimated before the Police
Complaints Authority that that the message was saved two to three minutes into the
transactions.

138. The second substantive point to emerge in the course of the Police Complaints
Authority review was that Detective Anderson’s watch was likely to have been
showing the incorrect time when he recorded the operations conducted by Mr Cox.  As
part of his calculations relating to the time the computer was activated, Mr Cox
requested that Detective Anderson’s watch be checked for accuracy.  The task was
assigned to Detective Robinson.  Seven days after Mr Cox had completed his initial
examination of the computer, Detective Robinson contacted Telecom to determine
whether Detective Anderson’s watch was accurate.  The Police Complaints Authority
records that Detective Robinson submitted a job sheet noting that this Telecom check
established that the watch was “[up to]” two minutes fast.2  Prior to trial, this job sheet
was forwarded to defence counsel.  Defence counsel did not, however, raise this point
before the jury; and the time discrepancy was not voluntarily disclosed by any Police
officer in evidence-in-chief or in cross-examination.

139. The Police Complaints Authority made a number of comments about the effect that the
failure to present the time discrepancy may have had on the petitioner’s trial.  They
firstly considered the possibility that the time discrepancy may have occurred through
Detective Anderson adjusting his watch in the seven day period between recording the
timing of Cox’s operations on the computer, and the checking of the accuracy of the

                                                
2 The petitioner takes issue with the Police Complaints Authority finding that Detective Robinson contacted
Telecom and established that the watch was “[up to]” two minutes fast (see paragraph 118 of the Police
Complaints Authority report).  We note the apparent inconsistency referred to by the petitioner.  It does not alter
our conclusions on this matter.  As is detailed below, we have also had regard to Mr Kleintjes’ report in
reaching out conclusions on this matter.  We do not believe that it is appropriate to focus on one particular
“variation” in isolation to all Mr Kleintjes’ calculations.
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watch by Detective Robinson.  They also noted the fact that there may have been some
imprecision in the accuracy check conducted by Detective Robinson, because Detective
Anderson’s watch did not mark individual minutes and the time given out by Telecom
did not include seconds:

It cannot be determined if Detective Sergeant Anderson made any time
adjustment to his watch in the 7 days before it was taken for the accuracy test.
We have located a job sheet where Detectives Anderson and Fitzgerald
synchronised their watches on 24 June (3 days after the computer check) during
an examination of Laniet’s room.  It seems that one of them altered their watch
to conform with the time of the other but it is impossible to ascertain which
watch was changed or how many minutes were involved.  Detective Fitzgerald
thinks she may have adjusted her watch but cannot be sure … Another point to
mention is the fact that Detective Sergeant Anderson’s watch does not mark
individual minutes so any time between five minute points cannot be determined
with complete precision.  It should further be noted that seconds were not
included in the time given out by Telecom and this could reduce the difference.

140. The Police Complaints Authority’s conclusion in relation to these first two points was,
however, that they effectively cancelled each other out.  On the one hand, the jury was
told that the message was saved approximately two minutes prior to the time that Mr
Cox actually saved the message.  On the other hand, Detective Anderson’s watch was
running up to two minutes fast at the time he recorded Mr Cox’s operations.  The
Police Complaints Authority note that they cannot speculate on what impact evidence
relating to these matters would have had if they had been presented to the jury in a
more precise way.  However, they do comment that the cumulative effect of these two
errors was that the jury would have inadvertently been informed of the “real time” that
the message was saved.

141. As previously mentioned, the Police Complaints Authority commissioned a report on
the time that the computer was turned on, amongst other related issues, from Mr
Maarten Kleintjes at the Police Electronic Crime Laboratory.  Mr Kleintjes’ analysis
employed more sophisticated technology than that which was available to Mr Cox at
the time he examined the Bain computer.  His analysis revealed a number of other
previously unidentified issues in relation to Mr Cox’s calculations.  These issues
included time lags in the computer’s clock mechanism that Mr Cox was unaware of,
and the fact that Mr Cox had incorrectly concluded that the computer did not record
seconds in its “time-stamping” of files.

142. In his report, Mr Kleintjes took into account all of the relevant factors in determining
the time that the computer was activated, in an attempt to arrive at a reliable and
definitive time that the computer was turned on.  These factors included the issues that
had been revealed by Mr Withnall QC’s examination of the matter referred to in the
petition, the two minute discrepancy in Detective Anderson’s watch, and the incorrect
recording by Detective Anderson of the time that the message was saved.

143. In summary, Mr Kleintjes’ report found that the following issues had not been taken
into account in the previous calculations as to the time the computer was turned on:

• the period between turning on the computer and the system clock beginning to
operate (resulting in a delay of 13 seconds, +/- 1 second);

• the period between starting up of the system clock and creation of the word
processing temporary file (resulting in a delay of 30 seconds);
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• the deviation of the system clock over a 31.5 hour period (resulting in a delay of 3
seconds);

• the period between the time recorded by Detective Anderson when Mr Cox
commenced his operations, and the actual “save time” of the message.  In relation to
this point, Mr Kleintjes noted that both Mr Cox and Detective Anderson had
estimated that the message was formally “saved” at approximately two or three
minutes after Mr Cox’s first keystroke.  However, because Detective Anderson’s
job sheet records a six minute interval between the time Mr Cox commenced the
saving operation (2.16 pm), and the time he commenced his next operation (2.22
pm), Mr Kleintjes decided to allocate a six-minute time variation to the time that the
message was formally saved.  To take account of Mr Cox and Detective Anderson’s
estimation as to the time it took to save the message, however, Mr Kleintjes
allocated a weighted +4/-2 minute deviation to the save time.  This set the central
time that the message may have been saved as two minutes after Mr Cox began his
keystrokes.  Mr Kleintjes labelled the possible range of times that the message may
have been saved as “Variation A”;

• a number of inaccuracies in Detective Anderson’s watch, including:  inaccuracies in
the time markings on the watch; the quartz motor used to drive the watch; and
misreading due to parallax errors (collectively labelled as “Variation B”); and

• inaccuracies resulting from the time check of Detective Anderson’s watch with
Telecom (labelled as “Variation C”).

144. Taking into account all of these variables, Mr Kleintjes calculated a range of times that
the computer was turned on.  According to his calculations:

• the earliest possible time that the computer was turned on is 6.39.49 am;

• the latest possible time that the computer was turned on is 6.49.11 am; and

• the most likely time that the computer was turned on is 6.44.30 am.

Submissions made by the petitioner

145. The petitioner has made a number of submissions in relation to the computer timing
issues as outlined above.  These submissions are dealt with point by point as they arise
in the petition document.

(i) Section 5.4.2:  The two minute time discrepancy

146. The first submission made by the petitioner under this ground is that he was unfairly
prejudiced at trial because the two minute time discrepancy in Detective Anderson’s
watch did not form part of Mr Cox’s calculations, and was moreover not presented to
the jury.  According to the petitioner, if the time discrepancy in Detective Anderson’s
watch had formed part of Mr Cox’s calculations, the jury would have been told that the
computer was turned on at 6.42 am and not 6.44 am.  This would have strengthened the
petitioner’s ‘alibi’ defence.  Mr Guest, in responding to the petition, made a similar
observation.  The petitioner also takes issue with the Police Complaints Authority
finding that Detective Robinson contacted Telecom and established that the watch was
“[up to]” two minutes fast.
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147. We think it important to emphasise at the outset that we are reluctant to deal with the
two minute time discrepancy in Detective Anderson’s watch in isolation from the
remainder of the computer timing issues that have been raised by both the petitioner
and the Police Complaints Authority review.  As well as the two minute discrepancy in
Detective Anderson’s watch, a number of other timing issues have now also become
apparent.  These include:  Detective Anderson’s error in recording the time that the
computer message was “saved”; potential misreading of Detective Anderson’s watch
due to parallax errors; the delay between the activation of the system clock and creation
of the word processing temporary file; and a range of other miscellaneous timing issues
discovered by Mr Kleintjes.  Collectively, these issues all contribute to the essential
question of when the computer was turned on.  While some of the issues are arguably
not “fresh” in the sense that they were reasonably available to the defence either prior
to or at trial, it would be artificial to deal with them each in isolation.  Mr Kleintjes’
report provides an expert basis upon which all of the factors now known can be
assessed, including the two minute time discrepancy.  We have accordingly dealt with
the two minute discrepancy on Detective Anderson’s watch below, under the heading
of Mr Kleintjes’ report.

(ii) Mistake by defence counsel

148. The second submission made by the petitioner under this ground is that defence counsel
made a “radical mistake” in failing to notice the two minute discrepancy in Detective
Anderson’s watch (section 5.4.2).  This submission is repeated twice again later in the
petition, in section 5.8 and again in section 10.3 alongside claims that counsel made
eleven other “radical mistakes” during the course of the trial.  For convenience, we
have dealt with all of the allegations of counsel incompetence under this latter heading.

(iii) Section 5.4.3 - 5.4.4:  Further refinements of computer timing issue

149. The petitioner’s third submission under this ground is that a number of inaccuracies in
Mr Cox’s calculations have become apparent since the time of trial.  These inaccuracies
include the factors relating to the computer timing discovered by Mr Withnall referred
to in the petition, Detective Anderson’s error in recording the time that the computer
message was “saved”, potential misreading of Detective Anderson’s watch due to
parallax errors, and the range of other miscellaneous timing issues discovered by Mr
Kleintjes.  As is noted above, we have also included the two minute time discrepancy in
Detective Anderson’s watch under this ground of complaint.

150. The petitioner submits that, once all of these inaccuracies have been taken into account,
the revised time at which the computer was turned on now conclusively shows that he
could not have been in the house at the time that the computer was turned on, and
therefore cannot have committed the murders.

151. In our consideration of this submission, we have taken as a starting point the report by
Mr Kleintjes that was conducted for the Police Complaints Authority.  As we have
noted above, Mr Kleintjes’ is an expert in his field; and, in his report, he has taken into
account all of the relevant factors in determining the time that the computer was
activated.

152. Mr Kleintjes has advanced this matter in two key ways.  Firstly, he has established that
the computer may have been turned on at a range of times.  At the earliest, he has
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calculated that the computer may have been turned on at 6.39.49 am; and, at the latest,
he has calculated that the computer may have been turned on is 6.49.11 am.  Secondly,
Mr Kleintjes has calculated a “most likely time” that the computer was turned on, as
6.44.30 am.

(iv) Criticisms of Kleintjes’ report

153. The petitioner makes a number of criticisms of Mr Kleintjes’ report and his
conclusions.  The main contention that the petitioner takes with Mr Kleintjes’ findings
relate to the fact that Mr Kleintjes has allocated a time variation of six minutes within
which Mr Cox could have saved the message on the computer (“Variation A”, as
outlined above).  The petitioner submits that this does not take account of the fact that
Mr Cox has stated that it took him two minutes to save the message, nor the steps that
were undertaken after the message was saved within that six minute period.  In
addition, the petitioner submits that it also fails to take into account Detective
Anderson’s estimate that it took Mr Cox between two and three minutes to save the
message.

154. In relation to this contention, we met with Mr Kleintjes twice to discuss the matters
raised in the petition.  In these meetings, Mr Kleintjes pointed out to us that, in
calculating the time the message was saved, he did in fact take account of Mr Cox’s
and Detective Anderson’s estimates.  His starting point in calculating the time that the
message was saved was Detective Anderson’s job sheet.  This sheet recorded a six
minute interval between the time Mr Cox commenced the saving operation (2.16 pm)
and the next recorded time (2.22 pm).  To reflect this interval, Mr Kleintjes allocated a
six-minute time variation to the time that the message was formally saved.  As he
outlines in his report, the effect of this was to reflect “in theory” the complete range of
times that the message may have been saved.  In conjunction with this, however, Mr
Kleintjes also allocated a weighted +4/-2 minute deviation within this six-minute
variation.  This, according to Mr Kleintjes, reflected Mr Cox and Detective Anderson’s
estimation as to the time it took to save the message.  In effect, it set the central time
that the message may have been saved around two minutes after Mr Cox began his
keystrokes.

155. On this basis, we think it sufficient to conclude that the petitioner’s allegation that Mr
Kleintjes did not account for Mr Cox and Detective Anderson’s estimation in his
calculation is incorrect.

156. The petitioner also submits that the keystrokes that Mr Cox executed to save the file, as
recorded by Detective Anderson recorded in his notebook, could have comfortably be
completed in 20 seconds.  According to the petitioner, if Mr Kleintjes’ methodology is
adjusted by replacing his six minute interval for Variation A with 20 seconds, then the
estimated times at which the computer was turned on are significantly reduced.

157. We note that Mr Cox was working with an unfamiliar machine, and at a crime scene.
He would have working with the possibility in mind that his operations might delete the
file, and thus lose a crucial piece of evidence.  In addition, each of his operations were
being recorded longhand by Detective Anderson.  Mr Cox’s own first hand account is
that it took him about two minutes to save the file.  This is corroborated by Detective
Anderson, who estimates that it took Mr Cox two to three minutes to save the file.  In a
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letter dated 18 October 2000, Mr Cox confirmed that, in his estimate, it took a couple
of minutes to save the file.  He also noted that:

While I am not a fast typist the actual keystrokes required take little time.  More
time was spent deciding what to do ie save the message, how to save it, what name
to give the file and in waiting for the computer to perform the save.

158. One further allegation made jointly in the petition and subsequent submissions is that
Mr Kleintjes “most likely time” that the computer was turned on is not based on any
probability theory, but applies the simplistic approach of taking the mid point between
his earliest and latest times, neither of which, it is contended by the petitioner, stand up
to critical analysis.

159. There may be some merit in the petitioner’s submissions on this matter.  It appears that
Mr Kleintjes did use the midpoint to calculate the “most likely time” that the file was
saved.  In a letter dated 30 October 2000, he explained that this was to ensure that the
end result was fair, and contained no bias in any particular direction.  In respect of
variation A (which is the most significant variation contributing to the range of times
that the computer might have been turned on), however, Mr Kleintjes has told us that
he did not arbitrarily take the mid point.  Rather, Mr Kleintjes took the mean of the
variations for variation A.  The effect of this was, however, to set “most likely time”
within variation A at the midpoint of variation A; that is, at three minutes after 2.16pm.
There is an additional point that, by calculating the most likely time for variation A in
this way, Mr Kleintjes may not have adequately accounted for the estimate supplied by
Mr Cox that it took him about two minutes to save the message on the computer.

160. Even taking into account these criticisms of Mr Kleintjes’ methodology in determining
the “most likely time” that the computer was turned on, however, we cannot conclude
that the petitioner has established that a miscarriage of justice has occurred in relation
this matter.  This is because the “most likely time” that the computer was turned on is
only an estimate. Importantly, the primary finding that Mr Kleintjes’ has made is that
the computer could have been turned on at any time within a range.  This fact could be
used to argue either the defence or the prosecution case, and does not in any way
strengthen the petitioner’s claim to an alibi.

161. One further criticism made by the petitioner of Mr Kleintjes’ report is that, in
calculating the errors that may have occurred in the reading of Detective Anderson’s
watch, Mr Kleintjes has not taken into account the possibility that parallax error may
have occurred, or that Detective Anderson may have misread his watch as a result of
the fact that it does not have “minute” increments marked on its face.  We are however
satisfied that Mr Kleintjes adequately considered these issues in his report, and allowed
for them where appropriate:

The photocopy of Anderson’s watch given to me does not appear to have a
dedicated hand to indicate seconds.  It is also noted that there are no indications
between the five minutes marks, making it difficult to precisely read the time.
Tests on the watch have shown that it is a quartz watch in which there is a little
stepping motor, that drives the hands, makes little defined 10 second jumps and
a reading of for example 18.15 could have been 18.15.00 or 15.15.09 [Our note:
this latter figure should read 18.15.09].  This introduces a variation of +10/-0
seconds.  It would be fair to say and reasonable to expect that Anderson being
the owner of the watch would be used to reading it and comfortable interpreting
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the positions of the hands.  Misreading due to parallax errors would increase the
variation by +/-0.30 minute to +0.40/-0.30 minutes.  This is in the calculation
table referred to as “Variation B”.

(v) Supplementary submission

162. In a supplementary submission dated 25 August 2000, the petitioner has provided
material suggesting that Mr Kleintjes’ report is unreliable in a number of respects and
that it is untenable that the file could have been saved later than 2.16 pm, as per
Detective Anderson’s watch.

163. In order to clarify a number of issues arising from this supplementary submission, we
wrote to Mr Cox, the computer expert who gave evidence at the trial.  In his response,
dated 18 October 2000, Mr Cox estimates that it took him “a couple of minutes” from
the first key-stroke, recorded by Detective Anderson, to save the file.  This contradicts
the petitioner’s submission that the two minute period began at the time that Mr Cox
commenced his examination of the computer (being 2.11 pm, as recorded by Detective
Anderson).

164. The petitioner has also alleged that inconsistencies between Cox’s evidence at trial and
statements to the Ministry amount to perjury.  We are unable to see how Mr Cox’s
evidence given at trial can amount to perjury.  As the petitioner acknowledges, the
evidence he gave on the time at which he saved the file was based on what the Police
had told him.

165. The petitioner has also extensively cited from the defamation proceedings, to show that
Detective Anderson was aware of the likely discrepancy in the time shown on his watch
and the evidence given by Mr Cox at trial.  We do not consider that any of the
extensive quotation from the defamation trial transcript adds in any material way to the
petitioner’s primary submission in relation to the Police presentation on the evidence
about computer timing at trial.

166. The petitioner has also alleged that, in his responses to the Ministry on allegations
made in the petition, Mr Kleintjes has attempted to mislead the Ministry on the most
likely time that the file was saved.  However, Mr Kleintjes has consistently maintained
the most likely time that the most likely time that the file was saved was 14.17.40,
based on his calculations.

167. In further supplementary submissions dated 5 September 2000, the petitioner has also
alleged that evidence given by Mr Weir and Mr Anderson during the defamation trial to
the effect that Mr Doyle and Mr Croudis, who were responsible for collating and
analysing the evidence relating to Mr Anderson’s watch, should have ensured that
Detective Robinson gave evidence in relation to this matter.  According to Mr Withnall,
the fact that this did not occur is proof that there was a “deliberate plan” orchestrated by
the Police to omit and withhold evidence at trial.

168. In our opinion, however, these allegations of deliberate Police misconduct are not
supported by the material available to us.  Rather, it shows an omission made by the
Police in collating the evidence on this matter.  We have considered the effect of this
omission in some detail earlier in our report.  We cannot, however, conclude that the
allegations of a conspiracy by the Police to deliberately withhold evidence have been
established by the petitioner.
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Conclusion

169. The Police Complaints Authority had some concerns that the manner in which the tests
were supervised and recorded, the calculations carried out and the way in which the
evidence was presented to the jury was not totally satisfactory.  We share those
concerns about this issue, which the Police Complaints Authority has identified as a
matter of “considerable significance”.  However, on balance and when looked at in the
overall context of the case, we cannot conclude that the grounds raised by the petitioner
under this heading point to a miscarriage of justice.

Section 5.5 - The time that David Bain returned to 65 Every Street

170. The petitioner makes a number of submissions about the time that he conducted his
paper round and then returned to his home on the morning of the murders.  Each of
these submissions are dealt with in turn, as they arise in the petition document.

Section 5.5.1 - The Crown case

171. The petitioner submits, amongst other things, that the Crown selectively led evidence at
trial from the witnesses who were interviewed concerning the time that the petitioner
was seen conducting his paper round on the morning of the murders.  According to the
petitioner, the aim of the Crown in doing so was to present the scenario to the jury that
the petitioner was early on his paper round on the morning of the murders.  The
petitioner then submits that he conducted his paper round at the normal time that
morning, through citing statements made by witnesses who had been interviewed prior
to trial.

172. It is sufficient to note that all of the statements that the petitioner refers to under this
ground were available to defence counsel prior to or at trial.  There is nothing fresh in
the petitioner’s submissions.

Section 5.5.2 - New evidence

173. The petitioner alleges that a statement of a key defence witness, Mrs Denise Laney, was
not disclosed to defence counsel prior to or at trial.

Background

174. Some background to Mrs Laney’s statement is provided above, in the section of this
report on the computer timing issues.  In brief, the Police first interviewed Mrs Laney
on 20 June 1994, on the day of the murders.  They then interviewed her again on 27
June 1994.  In this second statement, Mrs Laney reported that she had seen a person at
the gate of the petitioner’s house at 65 Every Street at 6.45 am on the morning of the
murders.  She reported what she saw in these terms:

On Monday 20th August 1994 I was working at the rest home and I was
supposed to start work at 6.45 am but I was a bit late.

As I drove to work I came up every Street from Somerville Street, Dunedin.
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I drove past 65 Every Street, Dunedin.  As I did so I noticed a person going past
the partially opened gate at 65 Every Street, Dunedin.

As I saw this person I thought I must be running late as I normally see him down
by Heath Street, Dunedin.

I looked at the clock in my car and it read 6.50 am.  I know the clock is 4 to 5
minutes fast as it was about 6.45 am as I drove past him.

175. Mrs Laney then went on to give a brief description of the clothing worn by the person
that she saw.  She also commented that she normally saw the person with his dog.  She
did not however see the dog on this occasion.

176. As has been noted in the previous section on the computer timing issue, Mrs Laney’s
statement assumed some prominence at trial.  This was because, while Mr Cox’s
calculations indicated that the computer in the Bain household was activated at 6.44
am, Mrs Laney’s statement placed David Bain outside his house at 6.45 am.  Her
evidence accordingly gave the petitioner the basis for an alibi defence.  In addition, Mrs
Laney’s evidence was also the subject of question from the jury during their
deliberations.

177. At trial, defence counsel elected to have Mrs Laney’s evidence read to the jury.
Defence counsel has indicated in his written submissions to the Ministry that this was a
tactical decision on his part.  Specifically, he was concerned that Mrs Laney might
depart from the time given in her statement when subjected to examination, and
therefore he:

deliberately decided that being able to have Laney’s evidence read meant that
her evidence was cast in concrete and that it was better to have that as an
advantage than have her give evidence.

Third statement from Mrs Laney

178. On 17 February 1998, as part of the Police Complaints Authority review into the
petitioner’s case, the Police disclosed to the Bain defence team a third statement that
had been taken from Mrs Laney.  This third statement had not been disclosed to
defence counsel at trial.  It was taken by the Police on 28 March 1995.

179. In her third statement, Mrs Laney confirmed that she saw a person at the gate of the
petitioner’s house at 65 Every Street, Dunedin on the morning of the murders.  In
addition, she also went into some greater detail about the circumstances surrounding
the sighting, and her recollection of the person that she saw.  The relevant parts of her
statement are recorded in the following terms:

On Monday the 20th June 1994, I was due to start work at Karitane Rest Home
at 6.45 am.  From my place to the Rest Home normally takes me approximately
5 minutes.

I usually leave home at close to 20 to 7 in the morning.  On this morning I woke
up at the usual time, did my normal daily routine.  I’m sure I left home around
the same time I normally do.

[…]
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On this day when I was travelling up Every Street I noticed whom I thought was
the paper boy standing in the gate way to 65 Every Street.  He looked like he
was squeezing between the partially opened gate and the hedge.  He was
definitely more inside the property than out in front of the gate …

Because I saw this person I thought I was running late.  I looked at the clock in
my car which is a digital one.  It is in the dash and it read 6.50.  I put my foot
down and proceeded to work which is only 100m away and I parked my car in
Albion St, left side of the road.

[…]

The guy whom I see doing the paper run is a tall thin guy, late teens early 20s.  I
have never seen further up Every Street than Heath Street.  When I looked at the
clock and it read 6.50am, I new [sic] it was 5 minutes fast so the real time was
6.45 am.  When the news comes on the clock is usually 5 minutes past the hour.

When I saw the person in the gateway to 65 Every Street I didn’t see the dog
which accompanies him.

180. The petitioner makes 2 separate submissions in relation to Mrs Laney’s statement.
Firstly, the petitioner alleges that this third statement is much more positive and
detailed than the second statement made by Mrs Laney.  As such, the petitioner submits
that it would have been much more effective in establishing an alibi defence at trial.

181. We do not agree, however, that Mrs Laney’s third statement would have provided a
more effective alibi defence for the petitioner at trial.  The aspects of Mrs Laney’s
evidence that are material in providing an alibi defence for the petitioner relate to the
time that she saw the petitioner outside the gate at 65 Every Street.  In this regard, the
second and third statements are substantially the same.  As can be seen from the
extracts of the statements provided above, Mrs Laney noted in her second statement
that she “noticed a person going past the partially opened gate at 65 Every Street,
Dunedin … I looked at the clock in my car and it read 6.50 am.  I know the clock is 4
to 5 minutes fast as it was about 6.45 am”.  In her third statement, Mrs Laney noted that
she “noticed whom I thought was the paper boy standing in the gate way to 65 Every
Street … I looked at the clock in my car which is a digital one.  It is in the dash and it
read 6.50 … When I looked at the clock and it read 6.50am, I new [sic] it was 5
minutes fast so the real time was 6.45 am”.  On this reading, it would appear that third
statement does not offer anything of a material nature that might advance the
petitioner’s alibi.  Rather, if either of the statements could be read as favourable to the
petitioner, it would be the second statement, as this places the petitioner at the gate of
his house at either 6.45 am or 6.46 am.  Her third statement, in contrast, squarely places
him at the gate at 6.45 am.

182. The second submission that the petitioner makes under this section is that, if defence
counsel had been made aware of this third statement, he would have required Mrs
Laney to give evidence at trial.  The implication is that this would have been a more
effective way of presenting Mrs Laney’s evidence than by having her statement read to
the jury.

183. We put the petitioner’s allegations under this heading to Mr Guest to enable him to
comment on the matter.  In his written submission, Mr Guest rejected that he would
have required Mrs Laney to give evidence viva voce if he had have been aware of her
third statement.  Rather, he commented that, regardless of the existence of the third



36

statement, he would have been unlikely to alter his tactics at trial of having Mrs
Laney’s evidence read.  According to Mr Guest, the only benefit that he could have
gained in having access to her third statement would have been to put to her, in the
presence of the jury, that she had made two similar statements at separate times.  In Mr
Guest’s opinion, however, this still would have been outweighed by the advantage of
having her evidence read, and the times “cast in concrete”.  This was a matter of trial
tactics and not something that, in our opinion, indicates a likely miscarriage of justice.

Cumulative effect of allegations relating to computer timing and Mrs Laney’s statement

184. Finally, we have considered the petitioner’s allegations about the computer timing in
conjunction with the allegations about Mrs Laney’s statement.  As we have noted
above, our opinion is that, when taken in isolation, neither of these matters point to a
likely miscarriage of justice in the petitioner’s case.  However, at trial, these two issues
were to some extent interrelated.  This was because, while Mr Cox’s calculations
indicated that the computer in the Bain household was activated at 6.44 am, Mrs
Laney’s statement placed David Bain outside his house at about 6.45 am.  Mrs Laney’s
evidence accordingly gave the petitioner the basis for an alibi defence.  We have also
had regard to the fact that Mrs Laney’s evidence was the subject of a question from the
jury during their deliberations.

185. We have accordingly assessed what the likely effect of the fresh evidence in relation to
these matters would have been if it was presented to the jury along with the other
evidence adduced at trial.  This is in line with the approach enunciated in R v Zachan
(CA 304/94, 11 August 1995) that an appeal against conviction is normally allowed by
the Court if the evidence is fresh and is moreover “credible and cogent in the sense that
if given along with the other evidence in the case, the jury might reasonably have been
led to return a different verdict”.

186. Despite the petitioner’s criticisms of the Kleintjes report, it is the best evidence
available on the issue of the time when the computer was switched on.  We accept that
the Kleintjes report may be subject to some criticisms, especially in relation to the outer
limit (2.22) of variation A.  This does not, however, suggest to us that there is any basis
for concluding other than that the computer was switched on within a few minutes
either side of 6.44 am.  The time Mrs Laney saw the petitioner by the gate falls within
that range.  The new evidence does not therefore make the alibi defence any stronger
than it was at the trial.

187. On the basis of the material adduced by the petitioner and having regard to our
investigations into this matter, we cannot conclude that a miscarriage of justice has
resulted.  However, we acknowledge that the petitioner has raised matters relevant to
the accuracy of the evidence presented at trial.  We discuss this later in the report.

Section 5.5.3 - Time required to cover the distance from Heath Street to 65 Every Street

188. The petitioner alleges that the Crown selectively led evidence from Police officers as to
the time that it takes to cover the distance from Heath Street to 65 Every Street.

189. Specifically, the petitioner contends that a number of Police officers independently
timed the walk from Heath to Every Streets, and came up with a range of times.
According to the petitioner, the Crown chose to lead the shortest of these times at trial,
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in order to show that the petitioner could have been at home at the time the computer
was turned on on the morning of the murders.

190. We do not think that the submissions made by the petitioner under this section advance
his case.  All of the job sheets showing the times that it took various officers to cover
the distance from Heath Street to 65 Every Street were available to defence counsel
prior to trial.  In addition, the petitioner himself gave evidence that he was at the corner
of Heath Street at 6.40 am exactly that morning, and that it would have taken two to
three minutes for him to arrive home from that point.

Section 5.5.4 - Police failure to establish time base

191. The petitioner alleges that, while the Police interviewed approximately fifteen staff
from the Karitane Rest Home about whether they had seen the petitioner on the
morning of the murders, they failed to establish any time base to which the various
sightings could be related and correlated.

192. Again, we do not think that the submissions made under this heading advance the
petitioner’s case.  The petitioner does not offer anything fresh in relation to this issue.
The Police Complaints Authority have recorded that, in their opinion, this issue could
have been handled differently by the Police with the benefit of hindsight.  While we
agree with that conclusion, it is difficult to see how the allegations made by the
petitioner, in themselves, point to a likely miscarriage of justice.

Section 5.5.6 - Point not taken by defence

193. The petitioner reiterates the allegation that defence counsel made a “radical mistake” in
failing to notice the two minute discrepancy in Detective Anderson’s watch. We
consider this with the other allegations of counsel incompetence at a later stage of this
report, under section 10.3.

Section 6 - The case against David Bain

194. The allegations that are advanced in section 6 of the petition are generally described as
involving new evidence in the case against the petitioner.  At trial, the Crown
prosecutor submitted in his closing address that there was an “overwhelming mass of
evidence” against David Bain.  The petitioner now contends, however, that a range of
new material has become available which, whether taken individually or collectively,
casts doubt on key components of the prosecution case.

195. In summary, the new material advanced by the petitioner under this section includes:

• Evidence relating to the scientific testing of the blood that was deposited on the
murder weapon.  The majority of this new evidence relates to the scientific tests
conducted on four fingerprints made in blood by the petitioner that were found on
the rifle;

• Evidence relating to the spectacles that the Crown alleged David Bain was wearing
when he killed his family;

• New expert opinion relating to the order of shots to Laniet Bain, and to the
incidence of “gurgling” in corpses; and
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• Evidence relating to the length of the petitioner’s feet, alongside photographs of
bloodstained footprints revealed through luminol testing that were not disclosed by
the Police at the time of trial.

Section 6.1 - The bloody fingerprints on the rifle

196. The petitioner makes a number of allegations relating to the scientific testing of the
blood that was deposited on the murder weapon.  The petitioner submits a range of
material in support of these allegations.  A substantial part of this material relates to the
forensic analysis that was conducted on four fingerprints made in blood by the
petitioner that were found on the rifle.

197. It may be useful to set out the background to this evidence.  One of the key components
of the Crown case at trial was that four positive fingerprints, made in blood by David
Bain, were found on the rifle that was used to commit the murders.  The prints were on
the fore end of the rifle, just forward of the checkered fore grip.  The jury was
presented with evidence about these fingerprints from a number of witnesses.  The first
witness to give evidence about the fingerprints was the Police fingerprint expert
Detective Jones.  He described the location and character of the prints in these terms in
his examination-in-chief:

As a result of my examination of this firearm with the poly light I located well
defined fingerprints in what appeared to be blood in the right hand side of the
fore end just forward of the checkered fore grip (witness given the rifle)  When I
say the fore end just forward of the checkered fore grip, I am referring to this
area, the fingerprints I located are in that position (indicates where) on the
wooden portion of the rifle and immediately forward of the checkered area … I
subsequently identified four fingerprints I located on the right hand side of the
fore end just forward of the checkered grip as being identical with the left fore
finger, left middle finger, left ring finger and left little finger as recorded on the
finger palm print form bearing the name David Cullen Bain, signed and dated in
Dunedin 24 June 1994.

198. Detective Jones then went on to describe the fact that the prints were “positive” prints,
and were made in an area otherwise uncontaminated with blood.  He also demonstrated
to the jury the position that he believed the rifle would have been held to make the
prints:

I have told you the set of four prints were well defined in blood or what
appeared to be blood.  When I say the print was in blood - I mean that the
fingers were actually contaminated by blood when going down onto the gun as
opposed to the fingers going down into blood that was already present on the
gun.  So there was no blood on that area of the rifle when those prints were
placed on the gun.  This is what I call a positive print … I have told you I found
them in an area otherwise uncontaminated with blood.  I mean an area otherwise
uncontaminated by blood as shown up by the poly light.  The extent of the area
that was uncontaminated apart from these prints, approx. the width of four
fingers.  The rest of the rifle, as to what extent it was contaminated, the rifle was
in my opinion completely covered in its entirety with what I believe to be blood.
Apart from that area we have just described where the four fingers were found.
(Witness given exhibit 14, the rifle).  I am able to demonstrate to the court how
the rifle may have been held so as to obtain the four prints in the position in
which I found them - the way the prints are positioned on the gun, in my opinion
the fingers would have been placed in a grip like so (demonstrates).
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199. In cross-examination, defence counsel questioned Detective Jones on the possibility that
the prints may have been made by the petitioner innocently upon finding his father’s
corpse:

Let me understand your evidence about the four prints, they happen to be on the
only area of the rifle which didn’t appear to be contaminated with blood?
Correct, sir.  And do you say that they would have smudged sufficiently for you
not to be able to identify them if the rifle had been picked up in that position or
placed down in that position?  When I was shown that initial photo with the gun
lying on the carpet as I had earlier described with the finger print being very
fragile and having to appreciate with blood being on the fingers, I would find the
blood would have been removed if an attempt had been made to slide the fingers
under the gun as we have earlier described … Isn’t it possible that the accused
could have picked the gun up and shifted it, dropped it on to the carpet and the
fingerprints are preserved unsmudged?  That is quite possible.

200. The second witness to give evidence on the subject of the four fingerprints on the rifle
was the ESR scientist Mr Peter Hentschel.  Mr Hentschel was supplied with the rifle by
the Police for the purpose of conducting forensic tests on it.  Amongst other things, he
examined the fingerprints identified by Detective Jones, and conducted a chemical test
(Sangur) on areas of probable blood staining on the rifle.  Five areas that gave a
positive result, including blood from the forearm of the rifle where the fingerprints
were found, were then sampled and sent to a second ESR scientist (Dr Cropp) for the
purpose of further forensic testing.  It must be noted that Mr Hentschel confirmed in a
letter to the Ministry of Justice dated 23 August 1999 that he deliberately did not
remove material from the fingerprints themselves.  This was to ensure the fingerprints
were in the best possible condition for Police fingerprint analysis.  Amongst other
things, Mr Hentschel gave evidence at trial that, when he received the rifle, the area
around the fingerprints was clear of blood and appeared to have been shielded in some
way.  His comments in this regard were the subject of some questioning by the trial
Judge:

I would like you to clarify some things - first of all you said the area on the
firearm where the fingerprints, that is the four fingerprints appeared, seemed or
appeared to be shielded, could you explain what you mean by that?  In that area
of the firearm on that wood there was no smearing of any blood visible.  The
only blood that was observed was by way of fingerprints on that portion of that
timber.  The space between the fingerprints was clear, there was no blood there.
And to me that indicated that the whole area has been shielded from blood being
wiped across the surface.  Was the blood on the rest of the rifle smeared or
sprayed in appearance?  It was smeared rather than sprayed.

201. The third witness who gave evidence on the subject of the fingerprints on the rifle was
Dr Peter Cropp, an ESR scientist who specialises in forensic biology.  Dr Cropp was
sent five separate blood samples taken from the rifle by Mr Hentschel, for the purpose
of further forensic testing.  One of these samples was taken from the area of the four
fingerprints.

202. Dr Cropp conducted a number of blood grouping analyses on the various samples that
he received from Mr Hentschel.  In relation to the fingerprint sample, Dr Cropp firstly
conducted a PGM test.  The PGM test allows blood samples that have been from a
crime scene, through analysis of the genetic structure of a particular enzyme
(Phosphorous Glucose Mutase) that is found in the membrane of the red blood
corpuscle, to be grouped and then compared with the blood of either victims or
potential suspects.
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203. The results of the PGM test conducted on the fingerprint sample were inconclusive.  Dr
Cropp was unable to determine from the results of the test whether the blood taken
from the fingerprint on the rifle came from any of the members of the Bain family.  Dr
Cropp then proceeded to conduct a second test (an Ouchterlony test) on the fingerprint
sample.

204. Because the petitioner makes a number of allegations about both the procedure and
results of the Ouchterlony test that was conducted on the fingerprint sample, it may be
necessary to set out the background to this test.  In summary, the Ouchterlony test is
designed to indicate whether proteins that are found in a blood sample are human in
origin.  The general procedure for an Ouchterlony test is that an antisera, comprised of
antibodies that are taken from a species other than human, is placed into a well that has
been pressed into non-reactive gel.  A second well is then pressed into the gel adjacent
to antisera, and a solution containing the crime scene sample is placed into it.  The
antisera and crime scene sample are then left to diffuse into the gel over a period of
time.  If a narrow white band of precipitation forms at the point where the antisera and
the sample diffuse into each other, this indicates that the sample contains human blood
proteins.  If, however, no band of precipitation forms where the antisera and the sample
diffuse into each other, this means that the sample does not contain human blood
proteins.

205. Three other steps are also common in performing an Ouchterlony test.  Firstly,
concurrently to the testing of the crime scene sample, it is also standard practice to test
a number of control samples taken from the blood of other mammals.  This enables the
forensic scientist to compare the results of the control samples to the crime sample, and
to discount the possibility that the antisera also reacts to blood proteins found in other
species.  It is also normal to test a “neutral” solution, to ensure that the results of the
test are not a consequence of contamination.  Finally, where an Ouchterlony test yields
a positive reading, it is standard practice to wash and then stain the precipitation with a
non-specific protein stain.  This is because the band of precipitation that results from an
Ouchterlony test is usually light in colour, and can be faint.  The staining process
allows the band to be seen more clearly, and to be photographed, photocopied, or
otherwise recorded for future reference purposes.

206. We have interviewed Dr Cropp in relation to the testing of the fingerprint sample taken
from the rifle.  He has indicated that, alongside the fingerprint sample, he tested some
control samples.  These control samples comprised a neutral solution, and solutions
made up of blood taken from animal species.  The control samples all failed to react
with the antisera, indicating that any reaction seen in the fingerprint sample was not
due to contamination, or otherwise to a reaction with proteins from those animal
species tested for that might be present in the fingerprint sample.

207. The fingerprint sample, in contrast, yielded a very faint precipitant band.  According to
Dr Cropp, this result was “indefinite”; that is, it was unclear, from the precipitation that
had formed, whether the Ouchterlony test had resulted in a positive reading for the
presence of human blood proteins.  He therefore washed and then stained the
precipitation, to enhance the results of the test.  After staining a clear band was visible.
This indicated, in Dr Cropp’s opinion, the presence of human material in the fingerprint
sample.
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208. Dr Cropp photocopied the Ouchterlony for his file, and sent the stained gel to Mr
Hentschel for his review.  Dr Cropp also recorded this result as (+)s in his case notes, to
indicate the presence of a positive result after staining.  Upon receiving the stained gel,
Mr Hentschel reviewed it and agreed with Dr Cropp that the precipitation indicated the
presence of human blood proteins.  He noted this in his case notes.

209. The process behind the testing of the fingerprint sample, as outlined above, did not
assume much prominence at trial.  Rather, Dr Cropp merely gave general evidence that
all five samples taken from the rifle had tested positive for human blood, and that four
of the samples had been grouped, using the PGM system, to members of the Bain
family:

I received five blood samples taken from the rifle and handed to me by Mr
Hentschel on 4 August (refers to notes).  I analysed the blood from the rifle.
The conclusions I came to were that the five samples were all identified as
human blood and four of these I managed to obtain a partial grouping.  These
ones were labelled “silencer”, “barrel”, “wood by trigger”, and “scope”.  And in
each of these samples the blood had the Gc type 1S1F … the blood in these
tubes could have come from Laniet, Stephen, or David and did not come from
Robin, Margaret or Arawa.

210. One further point should also be noted at this stage.  At trial, neither the prosecution,
the defence, nor the trial Judge placed any reliance on Dr Cropp’s finding that the
fingerprints in blood on the rifle were made in “human blood”.  Rather, the emphasis
was merely on the fact that the prints were the petitioner’s, and were “positive prints”
in the sense outlined by Detective Jones the fingerprint expert.  As can be seen from the
cross-examination of Detective Jones as outlined above, the defence case focussed
primarily on the fact that the prints may have been made by the petitioner innocently
upon finding his father’s corpse.  The prosecution case, in contrast, appears to have left
the jury to draw their own conclusions about how the prints were made.

Police Complaints Authority review of the bloody fingerprints on the rifle

211. In his book David and Goliath, Mr Karam noted, like defence counsel argued at trial,
that the petitioner’s fingerprints on the rifle may not have been made in the course of
firing, but rather may have been made innocently by the petitioner in the act of picking
the rifle up.  Mr Karam also emphasised that the analysis conducted by the ESR did not
reveal which member of the family the blood had originated from.  In addition, in a
radio interview conducted around the time of the publication of the book, Mr Karam
alleged that the prints were made in “old blood” or in animal blood from an earlier
hunting trip.

212. To deal with these allegations, and also to address later allegations made by the Bain
defence team that the Ouchterlony test may have been contaminated, the Police
Complaints Authority requested that Dr Sally-Ann Harbison of the ESR review the
case notes of Mr Hentschel and Dr Cropp.  They also commissioned Dr Harbison to
conduct further tests of her own in relation to the rifle.

213. Dr Harbison concluded, based on the tests conducted by Mr Hentschel and Dr Cropp,
that the fingerprint sample taken from the rifle contained human blood.  This is
recorded in the Police Complaints Authority report in the following terms:
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Mr Hentschel conducted a chemical test (Sangur) on areas of probable blood
staining on the rifle the results of which were positive (ie. indicates the presence
of blood).  Those samples were further analysed by Dr Cropp who conducted an
ouchterlony test, which is a test that detects the presence of a human protein.
These tests on the samples, and in particular, the area around the fingerprint,
were also positive.  Dr Harbison’s opinion was that the original two tests
conducted by Mr Hentschel and Dr Cropp together confirmed the presence of
human blood.

214. Dr Harbison also conducted tests to determine whether the positive Ouchterlony result
might have occurred through contamination caused by skin or secretions from the
fingers, or whether the result could have been due to the presence of rabbit blood.  Her
conclusion was, however, that the positive result could not have occurred for either of
these reasons.

215. Dr Harbison also conducted DNA tests on a number of the remaining samples of blood
that were left on the rifle.  In relation to the fingerprints, she resampled this area of the
rifle and extracted DNA from this new sample.  She then conducted a test (the ACES
test) designed to determine whether human DNA was present in the sample.  However,
the results of this test were a “no result” and did not indicate whether the origin of the
DNA was human or otherwise.  A second test was then conducted but, because the
reagent blank was contaminated, no weight could be attached to the results of this test.

Submissions made by the petitioner

216. The petitioner makes a number of allegations relating to the scientific testing of the
blood that was deposited on the murder weapon.  The majority of these allegations
relate to the forensic analysis that was conducted on the four fingerprints made in blood
by the petitioner that were found on the rifle.

217. The allegations made by the petitioner are dealt with below, point by point as they arise
in the petition document.

(i) Smudging and blood between the prints

218. The first allegation made by the petitioner under this heading is that, in contrast to
evidence given at trial by Detective Jones and Mr Hentschel of the ESR that there was
no blood between the four fingerprints on the fore end of the rifle, there was in fact
some smudging between the prints.  The petitioner also contends that there was some
blood between the prints.

219. In support of this contention, the petitioner appends a diagram of the murder weapon
prepared by Dr Harbison pursuant to the Police Complaints Authority review.  The
diagram identifies various places that blood was sampled from by Dr Douglas Elliot of
the ESR, and then supplied to Dr Harbison for DNA testing.  In relation to the
fingerprints, Dr Harbison has written “SAMPLED smearing and print”. The petitioner
also alleges that Dr Harbison stated to Mr Karam and Dr Geursen that “the fingerprints
and blood were almost indistinguishable”.  The comment is however unsworn, and the
petitioner does not provide any context for the conversation in which the alleged
comment was made.

220. In an attempt to verify the petitioner’s allegations in this regard, officials met with Dr
Harbison on 18 December 1998.  In this meeting, Dr Harbison indicated that when she
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examined the fingerprints on the rifle, she noted blood around and underneath the
fingerprints, and smudging and smearing of blood in this area.  Officials requested
some clarification of her observations in this regard in a letter dated 3 June 1999.  In a
letter dated 16 July 1999 from Dr Wayne Chisnall (General Manager Forensic of the
ESR) written on behalf of Dr Harbison, her comments were clarified somewhat:

The rifle was examined at ESR in Auckland after both the Police fingerprint
examination and the sampling carried out by Peter Hentschel.  The examination
was targeted at possible blood staining and did not extend to a detailed
examination of the fingerprints which may or may not have been present.
Because of the small amount of visible staining, the samples taken in Auckland
were collected from a reasonably large area which would have encompassed the
areas of the prints.  There may well have been clear spaces in some parts of this
area.  It is possible that the smearing that we saw was present as a consequence
of the sampling carried out by Peter Hentschel.  It is also possible that what is
referred to as a smear could have been part of a print.  Dr Harbison is not a
fingerprint expert and was examining the rifle from this point of view … Blood
may also have worked off the area during the subsequent handling in and around
the court case.  Once again this is speculation …  Dr Harbison’s comments as
previously discussed do not refer to the specific fingerprints as she is not an
expert in the location of such prints.  The comments refer more generally to the
area in which the prints were found.

221. Officials also sought comments from Mr Hentschel and Detective Jones on this issue.
In each case, these individuals confirmed their evidence at trial that the area where the
fingerprints were placed was in an area that was otherwise clear of blood.  Mr
Hentschel and Detective Jones also both commented that, in their opinion, it is unlikely
that the analysis that was conducted on the prints would have caused the prints to
smudge.  Detective Jones did however comment that there was smearing in the vicinity
of the blood prints themselves, and that this may have accounted for Dr Harbison’s
observations.

222. Dr Harbison’s observations that there was blood around and underneath the
fingerprints, and smudging and smearing of blood in this area, appear somewhat at
odds with the trial evidence given by Mr Hentschel and Detective Jones.  However, as
is outlined above, she has since clarified her comments by noting that her task was to
sample the area surrounding the prints, and not to examine the prints specifically.  Her
comments in this regard bear some similarity to those supplied by Detective Jones, who
has noted that there was some smearing in the area around the prints.  Dr Harbison has
also commented that she is not a fingerprint expert in any event.  We have also borne in
mind the fact that Dr Harbison saw the rifle a number of years after the petitioner’s
trial, and that, in the interim, the rifle was handled and tested by a number of experts.

223. In relation to the petitioner’s allegations under this heading, we have also considered
the effect that evidence of “smudging” around the periphery of the prints and blood
under the prints identified by Dr Harbison might have had if it was presented at the
petitioner’s trial.  On the one hand, the comments made by Dr Harbison might have
some utility in discrediting the evidence of Detective Jones that the fingerprints were
well defined and were not smeared, and also the evidence of Mr Hentschel that the
prints were not smeared and that there was no blood in the space between the prints.  In
this regard, defence counsel might have been able to advance more forcefully the
proposition that the prints were made by the petitioner innocently touching the rifle
upon finding his father dead.
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224. On the other hand, however, the key point that was advanced at the petitioner’s trial in
relation to the prints was that prints were “positive” and made in blood, and were
clearly identifiable as belonging to David Bain.  The comments made by Dr Harbison
do not appear to substantially affect the quality of this evidence.  It may be useful to
outline the evidence of the Police fingerprint expert Detective Jones in full in relation to
the identification of the prints:

I subsequently identified four fingerprints I located on the right hand side of the
fore end just forward of the checkered grip as being identical with the left fore
finger, left middle finger, left ring finger and left little finger as recorded on the
finger palm print form bearing the name David Cullen Bain, signed and dated in
Dunedin 24 June 1994.  I believe this fingerprint palm print form has been
produced as an exhibit (Exhibit 180 shown to witness).  That is the fingerprint
form.  To demonstrate one of these identifications I have had photographic
enlargements prepared.  As you look at the chart before you, photo no.1 is an
enlargement of the print namely the left fore finger on the right hand side of the
fore end just forward of the checkered fore grip and signed with my initials.
Photo 2 is an enlargement of the left fore finger as recorded on the finger print
palm form bearing the name of David Bain.  On each of these enlargements I
have marked 12 identification characteristics which agree and are in relative
route sequence.  In this respect these 2 prints are identical and I have no doubt
they were made by the same person.  In the fact I have marked 12 identifying
characteristics, 12 is a standard requirement for demonstration purposes in a NZ
court.  In fact I found 17 points of comparison.

225. Neither Dr Harbison’s observations, nor anything else the petitioner has raised, appears
to affect this aspect of Detective Jones’s evidence.  The petitioner in his submissions
still accepts that the fingerprints are his.  As a consequence, we do not think that the
issues raised under this heading are so compelling as to indicate a miscarriage of
justice.

(ii) Absence of blood on the rifle subsequent to Police Complaints Authority
review

226. The second contention made by the petitioner under this section is that, subsequent to
the analysis of the rifle that was conducted by Dr Harbison of the ESR, the Bain
defence team requested that the rifle be sent to the Victorian Forensic Science Centre in
Melbourne for further testing.  However, according to the petitioner, “no blood at all
could be detected on it” when the rifle arrival at the Centre.  The petitioner asserts that
no explanation has been given for this.

227. In support of this contention, the petitioner appends a statement from Mr Nigel Hall of
the Victorian Forensic Science Centre.  In this statement, Mr Hall notes that upon
receipt of the rifle, he conducted a complete examination for any blood staining on the
rifle.  He however found that:

The only human blood staining I detected on the rifle was in the sight of the
rifle.  This blood was sent to the DNA Science Branch for deoxyribonucleic acid
(DNA) typing by Dr Gutowski.

No blood was detected on the ten areas of the rifle as indicated on the diagram
“Prepared by S. A. Harbison”.

228. There appears to be some discrepancy between the petitioner’s allegations under the
petition, and the comments made in Mr Hall’s statement.  On the one hand, the
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petitioner alleges that “no blood at all” could be detected on the rifle.  On the other, Mr
Hall’s statement notes that no blood was detected on ten areas of the rifle that had been
previously sampled by the ESR, and that there was some blood elsewhere on the rifle.
In relation to this discrepancy, our immediate concern was that one obvious explanation
for Mr Hall’s comments is that there was no blood on the ten areas of the rifle because
they had been sampled by the ESR.

229. We have been unable to advance the petitioner’s allegations under this section any
further. The petitioner has made a general allegation that “no blood at all could be
detected on the rifle” when it was received by the Victorian laboratory.  However, there
are inconsistencies between this allegation and the statement of Mr Hall of the
Victorian laboratory.  The absence of the blood stains was raised before the Police
Complaints Authority and was found as having no foundation.

230. There is no evidence of anything sinister in relation to this matter. It would seem that
there may be an innocent explanation for the rifle being partially clean.  In addition, we
emphasise that the matter the petitioner has raised under this head occurred post-trial.
There is nothing in the material that indicates that the evidence presented to the jury
was incorrect.

(iii) No human DNA in fingerprint sample detected by ESR during the Police
Complaints Authority review

231. The petitioner submits that material removed from the fingerprint sample, unlike all the
other blood samples tested by Dr Harbison, did not reveal the presence of human DNA.

232. In relation to this submission, we have two observations.  Firstly, with regard to the
petitioner’s submission that the fingerprint sample was the only sample of blood tested
by Dr Harbison that did not yield a positive result for human DNA, we note that sample
6 (the sample taken from the stock of the rifle) in the summary table copied to Mr
Karam by the ESR also returned a “no result”.

233. Secondly, we have explored with the ESR the reasons why no human DNA may be
detected in a particular blood sample.

234. One of those reasons, of course, is that the blood (and therefore the DNA) is not of
human origin.  However, there may be a number of other explanations for a failure to
detect human DNA in a blood sample.  In particular:

• Human DNA could be present in such low amounts as to be below the power of the
test to detect it;

• The sample could contain inhibitors such that the test did not work; or
• The DNA could be could be so degraded as a result of chemical or biological

influences that the test did not work.

235. In conclusion, then, merely because no human DNA was detected in the fingerprint
sample, this does not conclusively establish the absence of human DNA.
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(iv) Procedures employed by ESR while testing blood samples from the rifle

236. The third allegation made by the petitioner under this section is that a number of the
procedures employed by Mr Hentschel and Dr Cropp of the ESR in identifying samples
taken from the rifle and recording the results of tests were deficient, and not of a
sufficient standard for presenting evidence in Court.

237. In support of this contention, the petitioner appends the report of Dr John Robertson of
International Accreditation New Zealand.  International Accreditation New Zealand are
a company that produces guidelines for the standards to be adhered to by scientific
laboratories in New Zealand.

238. In his report, Dr Robertson reviews the case notes and deposition evidence of Dr Cropp
and Mr Hentschel of the ESR, the trial table recording the results of ESR blood and
skin analysis in order of exhibit number, the “test records” of Dr Cropp, and a diagram
of the rifle showing the petitioner’s four fingerprints prepared by Dr Harbison of the
ESR.  Dr Robertson does not appear to have been given a copy of the trial evidence of
Mr Hentschel or Dr Cropp.  He uses, as the criteria for his review, the section of the
“New Zealand Code of Laboratory Management Practice 1991” that deals with the
establishment and maintenance of records systems in laboratories.  The Code is
published by Telarc NZ, a company which has now become International Accreditation
New Zealand.

239. Using the records available to him, Dr Robertson discusses in his report:

• the preliminary testing, with Sangur, of areas of blood on the rifle by Mr Hentschel;

• the sampling of five areas blood from the rifle by Mr Hentschel; and

• the subsequent testing of those samples by Dr Cropp

240. Dr Robertson places particular emphasis on the testing of the fingerprint sample taken
from the rifle.  He comments that he has encountered some difficulty in tracing the
results of the forensic testing on the fingerprint sample through the ESR using only the
notes and the depositions evidence as a resource.

241. Dr Robertson concludes by noting that:

The above observations show that on a number of occasions an independent
reader of the records has to assume traceability of items from one person, or
stage of analysis, to another because notes are not explicit or samples have
changed their names.  I consider, therefore, that these records are not of a
standard required of Telarc for accredited laboratories and especially ones which
are presenting evidence in court.

242. It is important to note that the ESR is accredited by the American Society of Criminal
Laboratory Directors, Laboratory Accreditation Board (ASCLD/LAB), which sets its
own standards of laboratory practice.  There is therefore not necessarily any
significance in the failure to comply with Telarc standards.  However, we note that
there were issues around ESR labelling raised by the ESR’s external auditor and which
are referred to in the report by Sir Thomas Eichelbaum and Sir John Scott on DNA
anomalies.  There are currently being addressed by the ESR.
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243. There appears to be some force in Dr Robertson’s allegations about deficient recording
procedures but they do not of themselves point to a miscarriage of justice.  Dr
Robertson concludes that it is difficult to reconstruct their analyses from their working
notes alone, and identifies the risk of samples being mixed up during the course of ESR
analysis.  However, there is no evidence at all that such a mix-up in fact occurred pre-
trial in this case.

(v) Result for fingerprint sample not on trial table

244. The fourth allegation made by the petitioner under this ground relates to a table,
produced as Exhibit 614 at trial, that shows the results of a number of different analyses
that was conducted on various blood and skin samples by Dr Cropp, Mr Hentschel and
Dr Gutowski.  The petitioner notes that, while the results of tests conducted on four
other samples taken from the rifle are shown on this table, the results of the tests
performed on the bloody fingerprints are absent.

245. The submissions made by the petitioner under this ground are not sufficiently cogent to
indicate that a miscarriage of justice has occurred.  Mr Guest has indicated in his
response to the petition document that he noted the absence of this result on the trial
table.  However, he concluded that this was not a significant omission.  In addition, the
trial Judge directed the jury that the trial table was only a convenient reference tool, and
that they should have regard to the evidence of the individuals concerned and should
not overly concentrate on the chart itself.  In this regard, Dr Cropp clearly gave
evidence at trial that all of the five samples taken from the rifle tested positive for
human blood, and that four of these samples were subsequently grouped to members of
the family.  In addition, other samples that were tested prior to trial were not included
on the table.  These included the blood that was identified as human on the gun
magazine (Exhibit 25).

(v) Report by Dr Geursen

246. The fifth allegation made by the petitioner under this ground stems from a report
compiled by Dr Arie Geursen.  Dr Geursen is a director of Genesis Research, a private
biotechnology company that engages in, amongst other things, molecular biology and
molecular genetics research.  In his report and in subsequent oral submissions, Dr
Geursen has expressed some criticism about the procedures and results of the ESR in
relation to the Ouchterlony test that was conducted by Dr Cropp on the bloody
fingerprints.  He has conducted an independent test on DNA extracted from the
fingerprint sample taken from the rifle.  He claims in his report that the results of this
test shows that the DNA taken from the sample is not of human origin.

ESR procedures and conclusions

247. In summary, the criticisms made by Dr Geursen in relation to the procedures and
conclusions of the ESR in relation to the Ouchterlony test on the fingerprint sample are
as follows.  Firstly, Dr Geursen submits that the results of the original Ouchterlony test
on the fingerprint sample should have been peer reviewed both before and after
staining, and not just after staining as occurred in this case.  As we have noted above,
Dr Cropp’s original test of the fingerprint sample only yielded a very faint band of
precipitation, indicating an “indefinite” result.  A clear band was however visible after
staining.  According to Dr Geursen, the fact that precipitation could only be clearly
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seen after staining might mean that it was an artefact of the staining process.  He
alleges that only peer review both before and after staining could discount this
possibility.

248. Dr Geursen also notes that he has not been able to view the original Ouchterlony gel.
Rather, he has only seen a photocopy of this gel, which is of a poor resolution making it
difficult to read.

249. In conclusion, Dr Geursen notes that the risk that he has identified in relation to this
matter is that, in failing to have the Ouchterlony test of the fingerprint sample peer
reviewed both before and after staining, the result that Dr Cropp observed may have
been a false positive, and not indicative of human blood at all.

250. Alongside these submissions, the petitioner has also alleged that, in any event, Mr
Hentschel is not qualified in this field and is an inappropriate person to conduct peer
reviews of Oucterlony tests.  In addition, in supplementary submissions received from
the petitioner on 25 August 2000, Mr Withnall QC has contended that “the Ouchterlony
test is no longer relevant as it is now known the blood tested was not from the
fingerprints”.  He now argues that there was in fact no analysis of the blood in which
the fingerprints were made, but that the combined effect of the evidence of Mr
Hentschel and Dr Cropp was to lead the jury to believe that there was such an analysis
and that that blood was human in origin.

251. We put the criticisms made in the petition to Dr Cropp to allow him to respond.  Dr
Cropp stood by his original conclusion that the results of the Ouchterlony test indicated
that there was human blood in the sample.  Dr Cropp has told us that, in most cases, it
is to be expected that a positive Oucterlony result would be indicated prior to staining.
Dr Cropp commented that it is possible that the relevant sample was a mixture of
human and animal blood.  As rabbit and possum were not used as anti-sera in the
testing process, the possible presence of blood from these species could not be
dismissed.  He disagreed with Dr Geursen’s comment that precipitation seen in the
sample after staining might be an artefact of the staining process.  Rather, he
commented that the Ouchterlony gel was “read” prior to staining by shining a light
through it.  According to Dr Cropp, the faint discolouration that he saw at this stage
would not be returned by non-specific staining.  Dr Cropp also noted that there are no
manufacturer’s guidelines with respect to the interpretation of Ouchterlony results, and
that the reading of Ouchterlony tests is primarily a matter of laboratory experience.  In
this regard, he noted that he had considerable experience in this area.

252. Finally, we put the petitioner’s allegations to Mr Hentschel to allow him to respond.
He commented that he has considerable experience in conducting Ouchterlony tests,
and has performed them since 1967.  He accordingly rejected any suggestion that he
was an inappropriate person to review such tests.

253. We cannot resolve this issue one way or another.  We have attempted to assess what the
likely effect would have been if Dr Geursen’s opinion in relation to this matter was
presented to the jury in line with the approach enunciated in R v Zachan (CA 304/94,
11 August 1995).  We consider that, while Dr Geursen’s opinion may have been of
some limited use to the defence in cross-examination, it is not of such significance that
it could reasonably have led the jury to return a different verdict.  It is relevant that in
his response to the petition, defence counsel at trial Mr Guest has indicated that he
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considered the possibility of challenging Dr Cropp’s Ouchterlony result in relation to
the fingerprint sample.  However, he rejected this approach as a matter of trial tactics,
and chose instead to accept that the blood was human but however argue that they may
have been placed by the petitioner innocently upon finding his father dead:

At the time of trial the forearm where the fingerprints were found on the rifle
gave a reaction for human blood but that blood could not be grouped.

We concluded that any reasonable jury would infer that the blood on the fingers
which left the prints has come from these homicides and we concentrated on
how David Bain could have innocently picked up the rifle.  I had concluded that
to suggest that the blood was historic or rabbit blood would stretch the credulity
of the jury too much and damage the credibility of the rest of the defence.  Those
were direct decisions I made at the time, assessing the atmosphere at trial and
the mood of the jury.  [Emphasis in original]

254. We note that, in a meeting with officials on 9 July 1999, the Bain defence team were
highly critical of the fact that Mr Guest “assessed the atmosphere at trial and the mood
of the jury”.  In our opinion, however, Mr Guest’s approach would seem a matter of
trial tactics.  The criticism is certainly not sufficiently cogent to point to a miscarriage
of justice.

DNA test by Dr Geursen

255. In the second section of his report, Dr Geursen documents a DNA test that he
conducted on a small quantity of the fingerprint sample taken from the rifle.  It is
alleged in the petition that the results of this conclusively show that the fingerprints on
the rifle were not made in human blood.

256. Some background to this test may be necessary.  As we have outlined above, during the
course of the Police Complaints Authority review, Dr Harbison conducted a number of
DNA tests to determine the origin of the various blood samples that had been deposited
on the rifle during the commission of the murders.  Among these tests, one test (called
the ACES test) was conducted on the fingerprint sample to determine whether human
DNA was present.  The results of this test were however termed a “no result”, and
could not indicate whether the origin of the DNA was human or otherwise.  A second
test was then conducted.  However, because the reagent blank was contaminated no
conclusive results could be drawn in the second test.

257. With the permission of the petitioner, Mr Karam contacted the ESR to determine
whether any blood samples from the rifle remained for further analysis.  He was
specifically interested in the samples taken from the fingerprints.  In response to this
inquiry, Mr Karam was informed that a small amount of DNA extract from the
fingerprints still remained.

258. Dr Geursen was given access to parts of Dr Harbison’s file in relation to the tests that
she had conducted.  In addition, he had discussions with the ESR about the possible
analyses that might be conducted on the material that remained.  Subsequently, Dr
Geursen was sent two heat sealed plastic bags from Dr Harbison.  The first contained
three tubes.  One of these tubes was labelled “Chelex + fabric remains”.  The remaining
two were labelled “Phenol Phase”.  The second bag contained two tubes.  One of these
tubes was labelled “Ex rifle 3/4”.  The other was labelled “457 R.B”.
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259. Dr Geursen then designed a novel test to determine whether animal DNA was present
in the fingerprint sample. As he notes in his report, the test he conducted was designed
to answer the following question:

Is there DNA in the fingerprint extract provided by Dr Harbison, and is it
sufficiently well preserved so that if it was human one would expect it to give a
result with the ACES Kit?

260. The results of Dr Geursen’s test answered this question in the affirmative.  According
to Dr Geursen, this indicated that the DNA extracted from the fingerprint on the rifle
was not of human origin.

261. Officials met with Dr Geursen and Ms Eagleton on 17 December 1998 to discuss his
report with him, and to allow him to elaborate on the tests conducted by them on the
samples in question.  In addition, officials met Dr Sally Anne Harbison from the ESR
on 18 December 1998 to allow her to comment on the tests conducted by Dr Geursen.
Because of the complexity of some of the issues that emerged from these meetings, a
further joint meeting was held a meeting on 2 February 1999 to clarify certain matters
on a scientist to scientist basis and to discuss areas of doubt raised by the ESR in
relation to Dr Geursen’s findings.  Mr Wayne Chisnall and Dr Harbison of ESR, Mr
Joe Karam, Dr Geursen and Ms Clare Eagleton of Genesis were present at this second
meeting, along with a Ministry official.

262. At this second meeting, it became apparent to the Bain defence team that the samples
sent to Dr Geursen by the ESR were contaminated in the opinion of the ESR.  As a
consequence, the ESR concluded that no real reliance could be placed on the results
from any tests conducted with the samples.

263. Subsequent to this meeting, officials have attempted to advance this matter through
correspondence.  We have, however, been unable to do so.  It would appear that Dr
Geursen used the last remaining amount of the fingerprint sample conducting his test,
and that no more blood is available on the rifle to be sampled.  In a meeting with
officials on 9 July 1999, the Bain defence team were highly critical of the fact that the
ESR had supplied Mr Geursen with apparently contaminated samples.  We have
attempted to ascertain through correspondence with ESR exactly how this occurred.  It
appears that the confusion surrounding the testing by Dr Geursen of the samples in
question resulted from the relabelling of the relevant samples by the ESR.  In addition,
the ESR has indicated that it does not know how the reagent blank was contaminated.
However, according to the ESR, this is not an abnormal situation when working with
extremely low levels of DNA from evidence that has been handled by many parties
over a long period.

264. There remains an issue as to whether the samples tested by Dr Geursen were actually
contaminated.  On the one hand, Dr Geursen has indicated in correspondence supplied
by the petitioner dated 25 March 1999 that he tested the reagent blank associated with
the fingerprint sample and it was not contaminated.  The ESR, however, has suggested
in correspondence dated 22 July 1999 that this may have been because Dr Geursen’s
test was not sensitive enough to detect the contamination that Dr Harbison had detected
earlier using an ACES test.  This explanation is rejected by the petitioner as
“scientifically untenable” in a supplementary submission dated 25 August 2000.  We
have been unable to reconcile these views.
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265. Finally, it was claimed by the Bain defence team at the meeting on 9 July 1999 that the
“no result” returned for the first DNA test conducted by Dr Harbison on sample 3 and
4, as part of the Police Complaints Authority review, provides further proof that the
fingerprint sample contained no human blood.  We have, however, considered the
reasons why no human DNA may be detected in a blood sample in paragraph 239.  In
short, there are a number of reasons why a test might fail to detect human DNA in a
blood sample.  The absence of human DNA is only one of the possible reasons for such
a result.

Age of fingerprint

266. A general thrust of the petitioner’s submissions is that the fingerprints were not
deposited on the rifle during the commission of the murders.  We wrote to the Police
fingerprint expert Detective Kim Jones to seek clarification on the age of the prints at
the time he examined them.  In a reply, dated 28 April 2000, Mr Jones stated:

I believe the blood prints on the rifle were of recent origin because they showed
better ridge detail and definition than older prints which I would have expected
to display degradation over time.  Bloodied fingerprints, like ordinary
fingerprint residues, are found in a variety of densities.  There was no
discernable contamination of the blood prints on the rifle, there was no evidence
of repetitious handling in the vicinity of the blood prints or subsequent to their
placement on the gun.  The blood prints in my opinion were well defined.

Conclusion

267. There are two distinct issues involved in assessing whether a miscarriage of justice has
resulted in relation to the evidence on the petitioner’s bloody fingerprints found on the
rifle.  The first issue relates to the evidence at trial.  We accept that the evidence given
at trial on the position from which the “fingerprint” sample was taken was not as
accurate as it might have been, to the extent that it was not made clear that the sample
was taken from an area adjacent to the prints rather than from within them.  However,
we cannot conclude that a miscarriage of justice has resulted.  It was the fact that the
petitioner’s fingerprints were found on the rifle which was seen as important by the
Crown at the trial, rather than the origin of the blood in which the positive fingerprints
were found.  Moreover, the comments from Detective Jones about the age of the
fingerprints, while unsworn, tend to confirm the inferences the Crown invited the jury
to draw that they were deposited on the rifle at the time of the murders.  Further, we
consider defence counsel was entitled, as a matter of trial tactics, to deal with the issue
as he did.

268. The second issue is the post-trial contamination by the ESR of samples from the rifle.
This does not point to a likely miscarriage of justice at trial.  In the absence of any
scientifically certain results from Dr Geursen, there is no concrete basis to conclude
that the evidence of Mr Hentschel and Dr Cropp, from which an inference could be
drawn on the human origin of the relevant sample, is wrong.

269. In reaching our conclusion, we have borne in mind that the bloody fingerprints on the
rifle was a key piece of evidence at trial.  In addition, we have considerable sympathy
with the concerns raised about aspects of the ESR’s dealing with the “fingerprint”
sample, particularly post trial.  On the basis of the material adduced by the petitioner
and having regard to our investigations into this matter, we cannot conclude that a
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miscarriage of justice has resulted.  However, we acknowledge that the petitioner has
raised matters relevant to the accuracy of the evidence presented at trial.  We discuss
this later in the report.

Sections 6.2 and 6.3 - The frames and lenses found in the Bain house

270. The petitioner makes a number of allegations about a set of spectacles that the Crown
alleged that David Bain was wearing when he killed his family.

271. Before discussing the specific allegations made by the petitioner we set out the
background to this evidence.  On the Thursday evening prior to the murders, the
petitioner had broken his spectacles.  On Friday, he took his spectacles to his
optometrist for repair.  The petitioner is shortsighted, and suffers from an astigmatism
in one eye.

272. On the morning of the murders, after the petitioner had reported the death of his family
and the Police had arrived, Constable Van Turnhout was assigned the duty of staying
with the petitioner in his room.  At about 9.30 am, the petitioner asked for the glasses.
Detective Van Turnhout made a search of the petitioner’s room, and recorded in his
notebook that there were glasses sitting on a chair.  The note he made was in the
following terms:

Note glasses sitting in chair adjacent to entrance.  No lenses in them, appear
broken.

273. Later that day, the Police photographer took a number of photographs of the spectacles
on the chair.  The photographs show the frames and glasses case, with one right lens
that appears to match the frame sitting outside and next to the frame.  A Police video
taken that day also shows the frame with a single right lens sitting next to it.  The frame
and the lens were later seized at 11.55 am on 22 June 1994 and numbered as Exhibits
175 and 176 respectively.

274. On 23 June 1994, during the investigation and inventory of Stephen Bain’s bedroom,
Detective Sergeant Weir found a left lens that fitted the frame that was found in the
petitioner’s room.  Police job sheets indicate that the lens was found under a number of
items in Stephen Bain’s room.  A number of photographs were taken, including
photograph 99.  This photograph depicts the lens sitting in the position that it had been
found once items had been removed during the process of inventory.

275. The Police Complaints Authority report records that, in the course of trial preparation,
the Police discovered that a further photograph taken of Stephen Bain’s room also
appeared to show the lens that was found there.  Unlike the other photographs that had
been taken, however, this photograph seemed to show the lens sitting in its original
position, before Stephen’s body had been removed or any items had been moved for
cataloguing.  An enlargement of a section of this photograph was obtained, to show the
position of the lens in Stephen’s room clearly to the jury.  The original photograph was
numbered for trial as photograph 61; and the print said to be the enlarged section was
numbered as photograph 62.

276. At trial, Detective Sergeant Weir described the process cataloguing all of the items
found in Stephen Bain’s room.  He gave evidence that there was a huge amount of
material in Stephen Bain’s room.  There was also evidence of a struggle.
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277. Detective Sergeant Weir gave evidence that, because of the large number of objects that
were found in Stephen’s room, it was necessary to lift and remove each item piece by
piece as they were found and catalogued.  The lens was found toward the end of the
second day of this process.  He described finding the lens to the jury primarily by
referring to photograph 61 and the enlargement 62:

While examining this floor area I came across a particular item - near an ice
skate which is just visible in photo 97, it is just here (indicates where) the middle
left hand of the photo, I located what appeared to be a lens from a pair of
glasses.  Looking at photograph 62 it is a blown up, what is meant to be a blown
up portion of photo 61, you can just make out the edge of the spectacle lens just
in front of the ice skating boot.  When I say the front, that is the top of the boot
as you look at it in the photo, on the left hand side of the boot (witness leaves
the jury box to show the jurors, counsel and his honour the location of the lens
in photo 62).

278. The positioning of the lens in photograph 62 was the subject of some questioning by
the trial Judge.  This appears to have been because the image of the lens was unclear, or
was otherwise difficult to make out:

Could you put your pen on where that lens in again.  Right here your honour.  I
actually spoke to the Police photographer this morning.  I believe one of the
photo books may have a better quality photo of the remainder.  It is there.  I was
looking in the wrong place?  (At this stage the witness goes to the jurors and
shows them where the lens is by pointing to it with his pen on photo 62).

279. Further evidence was given by Constables Anderson and Fitzgerald in relation to the
frame and single lens that was found in David Bain’s room.  The evidence of these
constables was largely similar.  Constable Anderson’s evidence was in the following
terms:

On a chair just inside the door I located a pair of spectacle frames, one spectacle
lens which was the right lens and a spectacle case (witness shown Exhibits 174
to 176).  Dealing with them in numerical sequence, 174, that is the spectacle
case.  175 is the spectacle frame that I located and I confirm that there are no
lenses inside either of the two frames.  Finally, looking at Exhibit 176, that is the
lens.

280. The Crown called five optometrists to give evidence about the frames and lenses that
were found in Stephen and David’s rooms.  Four optometrists gave evidence relating to
the history of the various spectacles worn by the petitioner, his mother and his father.
This evidence tended to show that the frames and lenses were likely to have been worn
by or were of use to David or Margaret Bain, and not by Robin as the prescription of
the lenses would have been unsuitable for him.  The fifth optometrist who gave
evidence was Mr Gordon Sanderson, a forensic optometrist.  Mr Sanderson was asked
by the Police to examine, amongst other things, the frame and lens that were found by
the Police in the petitioner’s room, and the remaining lens that was found in Stephen
Bain’s room.  He gave evidence that the left eye wire of the frame had been damaged,
and that the frames and lenses matched perfectly and were a set.  He also gave evidence
that the prescription of the spectacles was consistent with them being an earlier
prescription of David’s, and that the petitioner would achieve 90% of normal vision
through wearing the spectacles:
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As to the gold spectacle frame found on that same chair in David Bain’s room, I
examined this frame.  I noted that it was old.  It appeared as though it had not
been worn for some considerable time.  It had not been worn consistently for a
long period of time.  I would not preclude it having been worn for a short period
recently.  This frame found on the chair in David Bain’s room showed some
signs of damage.  The damage is predominately to the left eye wire (indicates)
that is the wire around here is bent and when I tried to replace the lens it doesn’t
fit anymore.  The 2 lenses I have just referred to, to me they both appear to come
from this particular frame.  That is the lens from Stephen Bain’s floor Ex 172
and the lens Ex 176 that was on the chair in David Bain’s room.  They are both
tinted lenses, equal tint … I am satisfied from my examination of these two
lenses the one from Stephen’s room and the one from David’s room, that they
come from this frame.  When I looked at the edge of the lenses I could see
evidence of the verdigris the green colour on the edge of the lenses, and they
matched perfectly on the frames and the corresponding part of the lenses … The
prescription of the 2 lenses that fit this frame is similar to the prescription
prescribed for the accused by Kate Bridgman in Oct 92, it is similar but not
identical.  It is consistent with being an earlier prescription, when I first saw the
lenses that is what I concluded.  I am aware from the records I have looked at of
the accused’s state of his eyesight.  If the accused were to when wearing those
glasses I estimate he would be able to achieve approx 90% of this visual
potential wearing those glasses.  It is very hard to be precise.

281. The Crown case, as outlined in the Crown Solicitor’s closing submissions, was that the
petitioner was wearing the spectacles that were found in his room at the time he
murdered at least some of the members of his family.  However, during a struggle with
his younger brother Stephen, the left lens from the spectacles was dislodged, and was
only recovered later in the Police investigation.  The fact that this lens was found in
Stephen’s room, and that it matched the frame that was on the chair in David’s room,
was one of the ten key pieces of evidence in the Crown case.

282. In contrast, the defence case was that the lens may have been deposited in Stephen
Bain’s room innocently, and at a time prior to the commission of the murders.  In his
closing address, defence counsel submitted that there was no evidence that showed the
petitioner was wearing the spectacles at the time of the murders.  In addition, he noted
it would be unusual for the petitioner, subsequent to killing his family, to have taken
the damaged frames and placed them on a chair in his room.  Rather, it would have
been more likely for him to dispose of the frames in a way that ensured they could not
be found by the Police.

283. One further point should be noted at this stage.  According to written and oral
submissions made by both Mr Guest and Mr Wright to officials, Mr Guest told Mr
Wright that the glasses were Mrs Bain’s but the petitioner would admit wearing them
during the weekend immediately prior to the murders.  In his evidence-in-chief at trial,
however, the petitioner denied that he had been wearing the spectacles, either in the
weekend prior to the murders or for a year previously:

In my room was found a pair of lenses frames, one lens beside them.  They were
not my glasses.  They were my mother’s older glasses that she used on occasion.
I know of the evidence of the optometrist there is a dispute with my evidence as
to whether those glasses were mine or someone else’s.  I have no doubt they
were my mother’s glasses, yes.  On occasions in the past I have worn my
mother’s glasses if my glasses were not available, but only for watching tv
programmes, basically that is it or going to lectures.  I couldn’t wear them for
extended periods.  She had astigmatism so it was a strain to wear those glasses.
I don’t know how those glasses came to be in my room.  I accept the description
of police officers that the house at Every St was very untidy.  As to how those



55

glasses might have got into my room, I have no explanation.  I hadn’t used them
or seen them that weekend or at least a year previous.  I hadn’t needed them.  So
unless my mother put them in my room because she had obviously - no, I don’t
know.

284. Our understanding is that the petitioner’s evidence came as a surprise to both parties.  It
was the subject of some discussion between the lawyers concerned.  The Crown
Solicitor, Mr Wright, dealt with the issue by putting the use and the ownership of the
spectacles squarely to the petitioner in cross-examination.  It may be desirable to
reproduce this aspect of the trial transcript in full:

The pair of glasses which you have produced to the court have a saxon frame.
Yes.  You say they are not yours but they are an older pair of your mothers.
That’s right.  The opthalmologist, Mr Sanderson, from the hospital was of the
opinion that they were an earlier prescription of your existing optometry
prescription.  That is incorrect one of these lenses I would not be able to see out
of clearly to give me full vision … The opthalmologist was of the opinion that
the prescription of the two lenses that fitted the frame are similar to the
prescription prescribed for you in October 1992.  Do you recollect him giving
that evidence.  I do, that is only in one lens though, not the other …Were those
glasses of assistance to you.  Yes for watching tv, and for going to lectures but I
couldn’t wear them for extended periods.  Did you have lectures on Friday 17
June.  As far as I can remember, yes I did.  Did you wear glasses at that lecture.
No, no.  I had forgotten about these glasses here, the ones exhibited because I
only used them rarely and hadn’t thought of getting them for the classes.  You
have referred in your evidence to watching a video on tv over the weekend.
That is correct, yes.  Did you use those glasses for that purpose.  No I hadn’t
even thought of using them.  Where were these glasses kept to your knowledge.
In Mum’s room.  In one of her drawers I suppose.  I don’t know exactly where
… Were you aware the spectacle frames were in your room on the morning of
20 June.  No I wasn’t.  Were you aware that the spectacle frames have
apparently been damaged.  I am aware now of that, yes.  Were you aware of that
on or prior to 20 June.  No I wasn’t.  Were you aware that one of the lenses
apparently cannot now be fitted to the frame because of damage to the frame.  I
am aware of that now, yes.  Would the glasses have been any use to you, the
frames, without the lenses in them.  I wouldn’t have seen a reason for wearing
them.  Were the glasses in your room, the frame and the lens, in your room on
Sunday night.  No.  Can you account for their presence as found in your room by
the Police on the Monday morning.  No I cannot account for that.

285. Finally, the ownership of the spectacles gained some prominence in the jury’s
deliberations.  In particular, one of the four questions that the jury asked the Judge was:

The glasses found in David/Stephen’s room - whose were they according to the
optometrist?

286. Mr Guest has informed us in a letter dated 10 September 1999 that he indicated to the
trial Judge in chambers that it had been accepted by both the Crown Solicitor and the
defence that the spectacles were in fact owned by Margaret Bain, but had however been
worn by the petitioner on occasions. The trial Judge responded to the jury’s question by
reading the following excerpt from Mr Sanderson’s evidence:

The prescription of the 2 lenses that fit this frame is similar to the prescription
prescribed for the accused by Kate Bridgman in Oct 92, it is similar but not
identical.  It is consistent with being an earlier prescription, when I first saw the
lenses that is what I concluded.
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287. In addition, the Judge also read the relevant passages of the petitioner’s evidence-in-
chief and cross-examination, where he alleged that the spectacles belonged to his
mother.

Police Complaints Authority review

288. In his book David and Goliath, Mr Karam made allegations which were taken by the
Police to imply that the lens found in Stephen Bain’s bedroom was planted by the
Police.  In part, these allegations were based on the results of an independent report that
Mr Karam had commissioned from the Auckland University Audio Visual Centre into
photographs 61 and 62.  As we have outlined above, photograph 61 was presented at
trial as showing the lens sitting in its original position, before Stephen’s body had been
removed or any items had been moved for cataloguing.  Photograph 62 was stated to be
an enlargement of a section of photograph 61.  The report from the Auckland
University Audio Visual Centre, however, showed that the image that was thought to
be a lens in these photographs was in fact not a lens at all, but was rather a piece of
white paper alongside a reflection cast by a perforated piece of plastic.

289. Mr Karam also alleged in his book that photograph 62 was not in fact an enlargement
of photograph 61 at all, because it depicted parts of Stephen’s room that were not
shown in photograph 61.  He also noted that photograph 62 was not a true photographic
reproduction, but was rather a digital enlargement.

290. In response to these allegations, the Police Complaints Authority commissioned the
ESR to conduct an independent inquiry into the composition of photographs 61 and 62.
This inquiry confirmed the findings of the Auckland University Audio Visual Centre
report that the image that was thought to be a lens in these photographs was in fact not
a lens at all, but was rather a piece of white paper alongside a reflection cast by a piece
of plastic.

291. The Police Complaints Authority also conducted some inquiries into Mr Karam’s
allegations that photograph 62 was a digital enlargement that showed objects not
depicted in photograph 61.  In response to this issue, they concluded that:

The situation is both Photograph Nos 61 and 62 originate from the same parent
negative.  Photograph 61 was prepared for depositions and is 5R size which
normally shows about 85% of the negative.  The suitcase area is missing from
the photograph.  Photograph 61 was placed in the court book of photographs.  It
can be confirmed this is an original photograph from the depositions because of
the holes punched in the left border.  Sometime later, the exact date cannot now
be established, Detective Sergeant Weir identified what he believed to be the
lens in another proof of Photograph 61.  This proof was 3R size and normally
they cover 98% of the negative.  The suitcase area and what was thought to be
the lens is shown.  He requested an enlargement showing the lens in position.
The Police photographer, as he recalls it, did not have sufficient time because
the trial was imminent to send the negative to the Photographic Laboratory,
Wellington which at that time handled processing for the Police.  A number of
other prints had also been requested so the Photographer went to the University
printer and got digital enlargements of them all, including proof 61.  Further
books of photographs were prepared for the jury and it was intended the digital
enlargements be placed in those books.  When Mr Karam and Mr Withnall
visited the Dunedin Police Station and went through the negatives with Senior
Constable Bachelor he explained to them both why there was more shown in
Photograph No 62 than in Photograph No 61.
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292. The Police Complaints Authority found that, despite the fact that the jury was presented
with incorrect evidence about photograph 62, there was nothing to indicate impropriety
or planting of evidence on the part of the Police.  Rather, the Authority found that
Detective Sergeant Weir’s evidence in relation to photograph 62 was an innocent
mistake on his part:

Detective Sergeant Weir has been interviewed over his dealings with the lens
and he denies any impropriety.  He maintains he found it beneath the toe of the
ice skate boot after he lifted it.  He says he did not actually see it in position
before lifting the skate but, some months later, when he saw the photograph with
what we now accept is a reflection, he convinced himself that here was the lens
as it was before he lifted the skate.  Remember too, that Photograph No 62 was
taken before the paraphernalia on the floor was shunted towards the bunks and
this could have influenced his judgment.  Even so, the lens was substantially in
the position where his job sheet dated June 1994 says he found it.  His reference
in his notebook to finding the lens beneath clothing etc, relates to the jacket and
other items, including the ice skate boot.  We believe he correctly records it was
underneath the skate.  His job sheet reads “Underneath the ice skating boot is a
lens from a pair of optical glasses.  Appears to be left lens and could possibly
correspond with a missing lens from a set of glasses recovered in Scene B, also
referred to as David’s room.  Seized and secured as exhibit …”  [Emphasis in
original]

293. In this regard, the Authority also noted that Detective Sergeant Weir was not alone
when he claims he found the lens, and that two other officers substantially corroborate
his account of the discovery.  The Authority concluded that the detective did not plant
evidence, and also did not knowingly give false evidence on the position of the lens in
photograph 62 in court.

Submissions made by the petitioner

294. The petitioner’s submissions in relation to the frames and lenses fall under two separate
headings.  In section 6.2, the petitioner repeats the allegations made before the Police
Complaints Authority in relation to the lens that was found in Stephen’s room, and also
makes a number of new allegations.  In section 6.3, the petitioner makes allegations
that relate to an affidavit taken on 8 May 1997 from Mr Sanderson, the optometrist who
gave evidence at trial.  Each of these sections will be dealt with in turn.

Section 6.2 - The lens found in Stephen’s room

295. The allegations made by the petitioner under section 6.2 may be conveniently be
grouped under three separate headings.  Firstly, the petitioner has repeated his claim
which was established before the Police Complaints Authority that the image in
photograph 62, which was presented to the jury as depicting the lens in Stephen’s room
before his body was moved, is actually a reflection and does not depict a lens at all.  In
addition, the petitioner reiterates his contention that photograph 62 is not an
enlargement of photograph 61 because it depicts parts of Stephen’s room not shown in
photograph 61, and that photograph 62 is not a true photographic reproduction but is
rather a digital enlargement.

296. Secondly, the petitioner alleges that there are a number of “unexplained and
unsatisfactory” aspects to the evidence relating to the lens found in Stephen’s room,
although he does not assert that the lens was planted by the Police.  This latter point
was emphasised in both written and subsequent oral submissions.  Rather, the basis for



58

the petitioner’s complaint appears to be that enough doubt now exists as to the
discovery of the lens to point to this evidence now being unsafe.

297. Thirdly, the petitioner notes that there is no evidence at all that indicates he was
wearing the spectacles that were found in his and Stephen’s room in the period between
his own spectacles broken on Thursday 16 June, and the time of the murders on
Monday 20 June.  In addition, he submits that his defence counsel failed to adduce
evidence that he was not wearing the spectacles during this time.

298. Each of these allegations is dealt with in turn.

(i) Photograph 62

299. The petitioner has made two separate allegations in relation to photograph 62.  Firstly,
the petitioner has repeated his claim that the image in photograph 62, which was
presented to the jury as depicting the lens in Stephen’s room before his body was
moved, is actually a reflection and does not actually depict a lens at all.  Secondly, the
petitioner repeats his contention that photograph 62 is not an enlargement of
photograph 61 because it depicts parts of Stephen’s room not shown in photograph 61,
and that photograph 62 is not a true photographic reproduction but is rather a digital
enlargement.

300. The petitioner has alleged that, taken together, these points establish that the jury was
effectively misled about the position of the lens in Stephen Bain’s room.

301. We have considered the likely impact on the jury if the Crown had not used
photographs 61 and 62 to purportedly show the position of the lens in Stephen’s room.
We do not think, however, that the absence of photographs 61 and 62 would have had
much, if any, impact on the overall conduct of the trial. On the available evidence, it
appears that the actual position of the lens is only a few centimetres away from the
position wrongly identified by reference to photograph 62.  It is accordingly difficult to
conclude that the erroneous identification of the lens in photograph 62 by Detective
Sergeant Weir had any significant impact on the trial.  The critical factor is that the lens
was found in Stephen’s room, and that this was established at trial by eye-witness
Police testimony and not solely on the basis of the photographic evidence.

302. We have also taken into account the fact that while, at their strongest, the petitioner’s
submissions in relation to photographs 61 and 62 raise issues about the exact location
of the lens in Stephen’s room, the key point that was advanced by the Crown about the
lens that was discovered in Stephen’s room was that it matched exactly a pair of frames
and a right lens that were found on a chair in the petitioner’s bedroom.  The Crown also
placed reliance on the fact that the frame showed some signs of damage, predominately
to the left eye wire, which meant that the left lens could no longer be fitted to the frame.
The petitioner could give no explanation for these matters in cross-examination.  The
fact that the lens was a few centimetres away from the position that the jury was shown
at trial is insufficiently cogent to establish that a miscarriage of justice has taken place.

303. In relation to the issue about photograph 62 not being an enlargement of photograph 61,
Mr Durrant notes that it “could be quite correct” that both photos came from the same
negative.  Mr Durrant does have some technical concerns about other aspects of the
Police Complaints Authority report in relation to the size of 3R and 5R prints.  These
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criticisms do not however add to the matter in such a way as to establish that a
miscarriage of justice has occurred.

(ii) The “unexplained and unsatisfactory” aspects of the discovery of the lens

304. The second allegation that the petitioner makes under this heading is that there are a
number of “unexplained and unsatisfactory” aspects to the evidence relating to the lens
that was found in Stephen’s room.  The petitioner has been careful in both written and
oral submissions not to make any allegations that the lens was planted by the Police.
Rather, the point that the petitioner appears to be making under this head is that these
“unexplained” aspects of the evidence raise enough doubt in relation to the discovery of
the lens to establish that this evidence is now unsafe.

Detective Sergeant Weir’s evidence

305. Firstly, the petitioner notes that from an examination of Detective Sergeant Weir’s
notebook it is clear that the lens was not in the position he stated in evidence, by
reference to photograph 62.  The petitioner states that the lens was not visible at all as it
was concealed by the ice-skating boot and a green jacket.

306. At trial Detective Sergeant Weir said in cross-examination that the lens was partially
under the ice-skating boot when he found it.  This does appear to be inconsistent with
the photographic evidence lead on this point.  It is not possible for us to resolve any
inconsistencies in Detective Weir’s evidence.  The material point is that there can be no
real doubt that the lens was found in Stephen Bain’s room within a very close
proximity to that identified by Detective Weir in photograph 62.  In addition Detective
Weir’s notes were available to defence prior to trial.  Any inconsistency between
Detective Weir’s contemporaneous notes and evidence given at trial cannot be said to
be fresh.

Possible methods for the lens to have been deposited under the ice skating boot

307. The second point made by the petitioner is that the lens cannot have been deposited in
the position that it was eventually found by falling there in the course of a struggle
between Stephen Bain and his murderer.  Alternatively, the lens cannot have been
deposited there by being shunted there when the items that were on the floor in
Stephen’s room were pushed back to allow his body to be removed.  In relation to the
former point, the petitioner notes that at trial Detective Sergeant Weir conceded in
cross-examination that, from an examination of the photographs, it was unlikely that
the ice skate under which the lens was found could have been pushed into the position
that was shown in photograph 62 through the course of a struggle.  Detective Sergeant
Weir agreed that it was a possibility that the ice skate was under the shoe rack before
any struggle took place and that it was unlikely to have been disturbed.  He
acknowledged that it was hard to tell if this was in fact the case because of the disarray
of the room.  In relation to the latter point, the petitioner submits that the sequence in
which items were seized by Police, having regard to photos 61 and 62, confirms that
the lens was not in the position which Detective Sergeant Weir stated in his evidence.

308. The petitioner has adduced the opinion of an independent expert, Mr Durrant, in
support of these contentions.  Mr Durrant has been employed by the Wool Research
Organisation of New Zealand as a scientific photographer and graphic designer for 21
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years.  He specialises in the analysis of photographs that have been taken at crime
scenes, and has given evidence for both Crown and defence in a number of criminal
cases.  Mr Durrant was commissioned by the Police Complaints Authority to conduct
an investigation into aspects of the Bain case.  Subsequent to the Police Complaints
Authority review, Mr Durrant was requested by Mr Karam to provide a further report.

309. Amongst other things, Mr Durrant has analysed the photographs that depict the position
of various items in Stephen Bain’s room.  He has concluded:

Mention is made of everything being shunted up towards the bunk when
Stephen’s body was being moved.  However, careful analysis of photographs
showing this area shows that items in front of the ice skate were moved, but the
boot and items were not.

[…]

I do not believe Weir could have removed the ice skate and then seen the lens.
If this had been the case he would have photographed it when he first saw it.
How it got in this position I do not know.

310. The suggestion that the petitioner is wishing to advance in relation to this matter is that
it is unclear exactly how the lens came to lie under the ice skating boot where it was
found by Detective Sergeant Weir.  However, there was evidence that a violent
confrontation occurred in Stephen Bain’s room.  In addition, the floor of the room was
cluttered with a large number of objects.  It was necessary to move some of these in the
process of removing Stephen Bain’s corpse.  In light of these facts, we do not think that
argument about the detailed positioning of items in the room is realistic, or otherwise
advances the petitioner’s case in a material fashion.

311. We emphasise that, regardless of the petitioner’s submissions about the exact position
of the lens the fact remains that the lens was found in Stephen Bain’s room, and that the
Police later discovered that it matched exactly a pair of frames and a right lens that
were found on a chair in the petitioner’s bedroom.  This was a central component of the
Crown case at trial that incriminated the petitioner by placing him at the scene of one of
the murders.  In his submissions, the petitioner has not been able to rebut this key piece
of evidence in such a way to suggest that a miscarriage of justice has occurred.  We
would reiterate that the petitioner has not alleged that the lens was planted by the
Police, or was otherwise placed in Stephen Bain’s room after the murders had occurred.

No material on frames or lenses

312. The third point made by the petitioner under this ground is that there was no blood, hair
or human tissue on the frames or lenses, and also no fingerprints on these items when
they were examined by the ESR.  According to the petitioner, this makes it unlikely
that the spectacles were actually implicated in the struggle in Stephen’s room.

313. We do not think that this issue either fresh or compelling.  The condition and state of
the lenses and frames was available to defence counsel at trial.  In the cross-
examination of Mr Hentschel of the ESR, counsel established that there was no blood
on the lenses or the frames found in the petitioner’s room.  We would also note that, at
trial, the primary hurdle the defence had to overcome in relation to the condition of the
spectacles was that the frame showed some signs of damage, predominately to the left
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eye wire, which meant that the left lens that was found in Stephen’s room could no
longer be fitted.  The petitioner’s submissions do not rebut this point.

Constable Van Turnhout’s notes

314. The petitioner has also made allegations about the written notes of Constable Van
Turnhout, who first observed the frames sitting on a chair in the petitioner’s room on
the morning of the murders.

315. Constable Van Turnhout was assigned the duty of staying with the petitioner in his
room.  At about 9.30 am, the petitioner asked for the glasses.  Constable Van Turnhout
made a search of the petitioner’s room, and recorded in his notebook that there was a
pair of glasses on a chair, with “no lenses in them, appear broken”.  At trial, however,
evidence was adduced in the form of oral testimony, photographs, and a video, in each
case showing the frame with the right lens sitting outside and next to the frame.

316. In an attempt to resolve this inconsistency, the Police Complaints Authority
interviewed Constable (now Detective) Van Turnhout in the course of their review.  We
requested a copy of that interview from the Police Complaints Authority.  The Police
Complaints Authority advised us however that, because of the provisions of section 32
of the Police Complaints Authority Act, it was not possible to provide Detective Van
Turnhout’s statement.  We therefore approached the Police directly on this matter,
putting a number of written questions to Detective Van Turnhout.  In relation to our
question as to whether he saw the lens sitting outside the frames, and, if so, why he did
not record the observation on the job sheet, Detective Van Turnhout replied in the
following terms:

I should explain exactly what my role was that morning and what directions I
had been given.  I was initially called out from my house as a member of the
Armed Offenders Squad.  After being stood down from Armed Offenders Squad
duties I was directed by Detective Sergeant Roberts to go to 65 Every Street and
remain with the then apparent victim, David Bain.  I had been advised that there
had been a murder/suicide situation at the address but I knew little else about the
circumstances.  It is important to understand that at that time I was only a
Constable and was not a qualified investigator.  I did not in fact commence my
CIB training/trial until the 20th February 1995, the following year.  It was not my
role or task to conduct any type of scene examination or to make an inventory of
the contents of David’s room.  As is normal Police practice, however, I noted
matters, which appeared significant to me while in David Bain’s room.  When
David Bain asked for his glasses and sat up, I naturally noticed the
glasses/frames/lens sitting on the chair adjacent to the room entrance.  As a
result, I noted in my notebook the fact that the glasses had no lenses in them and
that they appeared to be broken.  I can also state categorically that while in the
room I saw a lens on the chair.  I can also state categorically that there was only
one lens on the chair.  I can also state categorically that there were no lenses in
the glasses frames.  I have viewed photographs 153 and 154 and that is the way I
recall seeing the area that morning.

I did not record the fact that the lens was in that position because it was not my
function to do a scene examination or take any other action in relation to them.
The only significance of the glasses frame/lenses etc was the fact that
immediately prior to my noting the glasses on that chair was that they were
broken.  The glasses, lenses, frames etc. have subsequently taken on a
significance that I could not have possibly foreseen at the time.
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317. In a letter dated 17 November 1998, the petitioner has submitted that, in contrast to
evidence that was adduced at trial, there exists “the strong probability” that there were
either no lenses or two lenses on the chair.  We reject this contention.  While the notes
that Detective Van Turnhout took at the time do not specifically mention the lens that
was next to the frames, they do record that there were no lenses in the frames, and that
they “appeared broken”.  This is consistent with the state of affairs that was depicted in
both the photographs and video that were taken around the time.  It is also consistent
with the evidence of Constable Anderson and Constable Fitzgerald evidence at trial that
has been outlined previously, that there were “no lenses inside either of the two
frames.”

318. We note, in any event, this issue is not fresh in the sense that it could have been argued
at the time of trial.  All of the relevant material, including Detective Van Turnhout’s
job sheet, was available to the defence.

319. Another point raised in relation to Detective Van Turnhout’s testimony is that Mr
Durrant’s analysis shows that the frame and lens on the chair in the petitioner’s room
have been moved between photographs.  While it is apparent that items have been
moved between photographs, our opinion is however that no miscarriage of justice or
prejudice to the petitioner has resulted solely on this basis.  The hand written comments
of the Audio Visual Laboratory at Auckland University state in relation to comparison
of the apparently earlier photograph of the chair in the petitioner’s room with the later
photograph that it is “hard to say if spectacle frames have been disturbed, but the
spectacle lens does seem to have been moved closer to the frame”.  This analysis
suggests that any movement was minimal in nature.  It could well have resulted from
minor movement of objects in the course of the investigation.

320. The petitioner has provided no other information that would suggest that Detective Van
Turnhout is incorrect, or that otherwise suggests that a miscarriage of justice has
occurred in relation to the frames and lens that were found on the chair in the
petitioner’s room.  On this basis, we do not think that the material raised by the
petitioner under this heading indicate that a miscarriage of justice has occurred.

(iii) David Bain not wearing spectacles

321. The final submission made by the petitioner under this heading is that there is no
evidence at all that he was wearing the spectacles that were found in his and Stephen’s
room in the period between his own spectacles broken on Thursday 16 June, and the
time of the murders on Monday 20 June.  In addition, he submits that his defence
counsel failed to adduce evidence that he was not wearing the spectacles during this
time.

322. In short, we reject this submission.  As we have outlined above, according to oral and
written submissions made to officials by defence counsel at trial, Mr Guest, and the
Crown Solicitor, Mr Wright, the evidence that the petitioner gave at trial that he had not
worn the spectacles that were found in his room for a year previously came as a
surprise to both parties.  This is because, prior to trial, the petitioner had informed Mr
Guest that he had been wearing the spectacles in the days prior to the murders, and
would give evidence that he had been wearing the spectacles on the Sunday.  This was
the reason that defence counsel had not adduced any evidence on this issue.  In a
supplementary submission dated 25 August 2000, the petitioner submits that Mr
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Guest’s recollection of events regarding ownership of the glasses is unreliable.  We
note, however, that in relation to the material issue, Mr Wright confirms that Mr Guest
told him that the petitioner would acknowledge wearing the glasses in the weekend
immediately preceding the murders.  It is almost inconceivable that Mr Guest would
make such a concession, albeit informally, to the prosecution if the petitioner had not
told him this was the case.

Section 6.3 - Ownership of the spectacles and dust on the lens

323. In section 6.3, the petitioner makes two further allegations relating the frames and
lenses that were found in his and Stephen’s room.  In support of these allegations, the
petitioner has appended an affidavit taken on 8 May 1997 from Mr Sanderson, an
optometrist who gave evidence at trial.

324. Each of the allegations made by the petitioner under this section are dealt with below,
point by point as they arise in the petition document.

(i) Ownership of the spectacles

325. The first submission made by the petitioner under this heading is that Mr Sanderson has
now disclosed fresh evidence that bears on the issue of the ownership of the spectacles.
This fresh evidence is contained in paragraphs 4-6 of his affidavit:

4. When I first examined these lenses and the prescriptions and records I was
of the view that the lenses had been an earlier but poor prescription for
David Bain, possibly having originated from Papua New Guinea.  It is quite
common for me to find that glasses prescribed for persons, for instance, in
Hong Kong and other Pacific rim areas are quite often incorrectly
prescribed.  I was of the view that this had happened in this case because
the frame in question was a man’s frame and the prescription was fairly
close to David Bain’s prescription.  It was suggested by the Police that
optometrist’s records from Papau, [sic] New Guinea, should be obtained to
confirm that this particular pair of glasses had been prescribed for David
Bain.  I was told that they had attempted to do that.

5. I was informed that no records could be found to link this particular pair of
glasses to David Bain.  However, approximately one week before the trial
began I was informed that an old photograph had been found of Mrs
Margaret Bain wearing these particular glasses and that this confirmed that
this pair of glasses were Mrs Margaret Bain’s glasses and not David Bain’s
glasses.  The prescription would have been an appropriate for an earlier date
and the photograph clearly showed that in previous years she had been
wearing those glasses.

6. This information was not included in my brief of evidence and was not
given when I gave my evidence in Court.  I had been asked at an earlier
time to give an opinion on whether David could have seen wearing his
mother’s current glasses, and had carried out considerable investigation into
this question.

326. The petitioner’s submission in relation to this part of Mr Sanderson’s affidavit is that
the issue of the ownership of the spectacles was a prominent aspect of the trial, both in
terms of the Crown Solicitor’s cross-examination of the petitioner and the subsequent
deliberations of the jury.  The petitioner contends that if the new evidence contained in
Mr Sanderson’s affidavit had formed part of his evidence at trial, then the Crown
Solicitor could not have discredited the petitioner in his cross-examination, and the jury
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would not have otherwise gained the impression that there was a conflict on the issue
on the ownership of the spectacles.

327. In addition, the petitioner also alleges in relation to Mr Sanderson’s affidavit that the
Police failed to disclose a significant piece of evidence to defence counsel, in the form
of the photograph of Margaret Bain wearing the spectacles described in paragraph 5 of
Mr Sanderson’s affidavit.  The petitioner raises the issue of the photograph again under
section 10.3 of petition which deals with non-disclosed material.  The petitioner has not
appended the photograph to his application.

328. We do not think that there is anything in either of these matters that indicates that a
likely miscarriage of justice has taken place, for the following reasons.

329. Firstly, the affidavit indicates that the photograph of Mrs Bain wearing the glasses
“confirmed that this pair of glasses were Mrs Margaret Bain’s glasses and not David
Bain’s glasses”.  The photograph does not, however, in itself establish ownership.
Rather, the photograph would have been only one piece of evidence that would have
been available to the jury in determining the ownership of the spectacles.

330. Secondly, the evidence that Mr Sanderson gave at trial, and which was read to the jury,
related not to ownership of the spectacles but to the benefit that the petitioner would
have derived from wearing the glasses.  This statement was in accordance with Mr
Sanderson’s expert status as an optometrist, and is not in any way inaccurate or
otherwise affected by the photograph showing Margaret Bain wearing the glasses.

331. Thirdly, we emphasise that the petitioner’s submissions under this ground in relation to
the ownership of the spectacles do not sit well with the other evidence that is available
in relation to this matter.  In particular, as Mr Guest has recorded in his oral and written
submissions, the petitioner indicated to him prior to trial that he had worn the
spectacles on occasions, including on the Sunday immediately prior to the murders.  In
his evidence at trial, however, the petitioner departed from this position, and denied that
he had been wearing the spectacles either in the weekend prior to the murders or for a
year previously.  In the face of this conflict, the Crown Solicitor put to the petitioner
that he had in fact been wearing the spectacles in the weekend prior to the murders.  He
also cross-examined him on the ownership of the glasses.

332. Finally, for similar reasons, we also do not think that a miscarriage of justice has
occurred in relation to the non-disclosure of the photograph described in paragraph 5 of
Mr Sanderson’s affidavit.   Defence counsel at trial has indicated in his response to the
petition that it would have been unlikely that he could have made much use of the
photograph because the Crown and defence had accepted throughout the trial that the
glasses were Margaret Bain’s but the petitioner had worn them on occasions.  The
ownership of the glasses only became an issue once the petitioner departed from his
previous position that he had been wearing the glasses on the Sunday prior to the
murders.

(ii) Dust on the lens

333. The second submission made by the petitioner under this heading is that Mr Sanderson
has now disclosed fresh evidence that relates to the condition of the lens that was found
in Stephen’s room.  This fresh evidence is contained in paragraph 7 of his affidavit:
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7. There was a further matter which was not disclosed at the trial of David
Bain which concerned me at the time and has continued to concern me.
This is that when discussing these particular glasses with Detective
Sergeant Milton Weir, Mr Weir made a comment to me to the effect of “we
will just ignore the fact that when the lens was found it was covered in
dust.”  This was a reference to the lens Exhibit 172 found in Stephen Bain’s
room.  The significance of this was that in the condition it was may [sic]
have not been worn for some time.

334. In the petition document, the petitioner has submitted that the significance of this
comment is that it indicated to Mr Sanderson that the lens had not been worn or used
for some considerable time.  The petitioner also cites the comment made by the Police
Complaints Authority review that the lens from the chair in David’s room was dusty.
While the petitioner does not expressly say so, it appears that the implication to be
drawn is that neither of the lenses had been worn or used for some time.

335. The Police Complaints Authority was supplied with Mr Sanderson’s affidavit by the
Bain defence team, and interviewed Detective Sergeant Weir in the course of its review
to determine whether the hearsay statement attributed to him by Mr Sanderson was in
fact correct.  The substance of this interview is recorded in the following terms:

Detective Sergeant Weir has been interviewed and cannot recall making any
comment to Mr Sanderson in the manner alleged.  He is certain that there was no
significant dust on the lens when he found it and he cannot imagine how the
comment might have been made.

336. The substance of this interview appears to indicate an inconsistency in the recollection
of events between Detective Sergeant Weir and Mr Sanderson.  It does not appear from
their report that the Police Complaints Authority met with Mr Sanderson to discuss the
matter with him.  An official accordingly met with Mr Sanderson on 18 February 1999
to discuss the issue with him directly.

337. In this meeting, Mr Sanderson generally confirmed the contents of his affidavit.  He
recalled that, alongside the comment, Detective Sergeant Weir asked Mr Sanderson
about the electro-static charge of glass, and its ability to attract dust.  He indicated that
he remembered the comment distinctly because it was unusual.  Mr Sanderson also
made the point that he had never seen any dust on the lens as, when he received it, the
lens had already been analysed by the ESR.

338. Mr Sanderson also made some further comments that bear on the substance of
paragraph 7 of his affidavit.  In the latter part of the paragraph, Mr Sanderson has
deposed that the dust on the lens may have been deposited there because the lens had
not been worn for some period of time.  In the interview, however, he noted that a
second possibility was that the dust may have been deposited on the lens during a
struggle between the killer and Stephen Bain.  His understanding was that the room and
the house were quite dusty, and it is possible that any disturbance could have kicked up
a significant amount of dust.

339. We cannot resolve the discrepancy between Mr Sanderson’s and Detective Sergeant
Weir’s statements.  Mr Sanderson clearly recalls Detective Sergeant Weir making a
comment about dust on the lens that was found in Stephen Bain’s room.  Detective
Sergeant Weir cannot, however, recall making any such comment.  We have
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considered, in line with R v Zachan (CA 304/94, 11 August 1995), the likely effect of
Mr Sanderson’s statement (assuming it to be admissible, noting that it is hearsay
evidence).

340. There are a number of possible explanations for the presence of dust on the lens that
was found in Stephen Bain’s room.  One possibility is that, as the petitioner has
contended, the presence of dust on the lens indicates that the lens had not been worn or
used for some considerable time.  This does not sit well, however, with the petitioner’s
own statement to his defence counsel prior to trial that he was wearing the spectacles
on the day prior to the murders.  A second possibility is that dust accumulated on the
lens in the days subsequent to the murders, and before the lens was found.  The Police
Complaints Authority noted that the house was very dusty, and that officers had to
wear dust masks while cataloguing items in Stephen’s room.  Detective Sergeant Weir
gave evidence in this regard at trial:

As to the general dust in the area, there was certainly no lack of dust in that area.
In fact the amount of dust can be seen in photo 96.

Supplementary submissions

341. In a supplementary submission dated 25 August 2000 the petitioner submits that
Detective Sergeant Weir’s error in identifying the position of the lens is Stephen’s
room was not a mistake but was pre-planned.  Reference is made to a computer printout
where it is indicated that the left lens found in Stephen’s room was “on top, not under
anything or hidden away, right by Stephen’s body on floor”.  Further, in a
supplementary submission dated 5 September 2000, reference is made to the fact that
photograph 62 was not shown to defence counsel, and that the Crown failed to give
notice that it intended to lead evidence in relation to that photo.  In that latter
submission the petitioner also refers to the opinion of former Detective Superintendent
Bryan Rowe that “there is compelling evidence that suggests Weir has deliberately
changed his version of events”.

342. In a letter from the Police dated 19 October 2000, it is stated that the origin of the
computer printout in question is unclear. Whatever the origin or status of that document
it does not, in itself, indicate that the mistake in relation to the photograph 62 was pre-
planned.  Nor can we conclude that the failure to show the photograph to the defence or
to give notice of the intention to lead evidence in relation to it points to anything
sinister in relation to the position or discovery of the lens.  Bryan Rowe’s opinion on
this matter does not add in a material way to the petitioner’s submission.  The material
adduced in the supplementary submission does not, in itself, point to a likely
miscarriage of justice.

Conclusion

343. On the basis of the material adduced by the petitioner and having regard to our
investigations into this matter, we cannot conclude that a miscarriage of justice has
resulted.  However, we acknowledge that the petitioner has raised matters relevant to
the accuracy of the evidence presented at trial.  We discuss this later in the report.
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Section 6.4 - Crime scene analysis - Laniet Bain and gurgling sounds

Background

344. The petitioner submits that a range of fresh evidence is now available that casts doubt
on the circumstances leading to Laniet Bain’s death.

345. It may be useful, before detailing the petitioner's specific allegations under this section,
to set out the background to this evidence.  At the petitioner’s trial, Dr Dempster gave
evidence that Laniet Bain had suffered three gunshot wounds to her head.  Two of these
wounds were to the left side of her head, and one was to the top of her skull.

346. The first wound that Dr Dempster detailed was to the left side of Laniet Bain’s face, in
the vicinity of the cheekbone.  He described it as a “loose contact wound”, and noted
that:

This bullet penetrated beneath the base of the skull initially and the fragment
associated with it just penetrated the base of the skull causing some damage to
the right temporal lobe.  The 2 charts demonstrate the location of the 3 bullet
wounds, the wound I have just described is the lower spot on the left side of the
deceased’s face just below the base of the skull.

347. Dr Dempster went on to note that it was unlikely that the wound would have killed
Laniet Bain on impact:

The second wound to the cheek (indicates) this one here, the lowest of the
wounds, I don’t believe that wound would have been fatal, and I believe that
Laniet would possibly have been capable of voluntary movement after that
wound had been inflicted.

348. The next wound that Dr Dempster detailed was above Laniet Bain’s left ear.  He
referred to it briefly in his evidence-in-chief, and then returned to it later to describe it
in more detail:

The third entry wound is the wound which is located relatively high up on the
skull above the left ear.  That wound had passed through major important
structures in the brain also and had destroyed most of the basal ganglia and also
would have in my opinion been fatal and incapacitated the deceased from the
time it was fired.

349. The final wound that Dr Dempster detailed was to the top of Laniet Bain’s skull.  He
described this wound as having the following characteristics:

The third wound was inflicted in the top of the skull and it is also angled
downwards and slightly backwards … In my opinion that wound would have
been fatal.  Once again this bullet wound passed between the 2 cerebral
hemispheres, through the corpus callosum and in the pons.  It is almost an exact
replica of the wound, the fatal wound, suffered by Stephen.

350. Dr Dempster did not give evidence on the precise order in which he thought that the
three bullet wounds were inflicted on Laniet Bain.  However, he did note to the jury
that, in his opinion, the wound to Laniet Bain’s left cheek was likely to have been
caused first.  This was because an examination of Laniet’s airways revealed that she
had ingested a large amount of blood into her lungs.  According to Dr Dempster, this
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ingestion was likely to have occurred after she had received the gunshot to her cheek,
but also while she was still alive:

I examined the main airways of Laniet.  The main airways contained a large
amount of heavily blood stained and mucoid frothy liquid.  The airways and air
spaces in the lungs were also distended with similar material which is largely
result of the lungs developing pulmonary oedema or becoming waterlogged and
also due in part to some blood from the injuries to the base of the skull finding
its way into the airways.  It indicates to me that Laniet has survived some time
after the first of the injuries which on its likelihood to cause immediate death or
the wound which is least likely to cause immediate death would be the wound
on the left side of the cheek, the lower most of the 2 wounds on the left.

351. Dr Dempster went on to say that, as Laniet was ingesting this blood into her lungs, she
was likely to have made gurgling noises:

The ingestion of blood into the lungs is partly ingestion of blood into the lungs
and partly due to fluid being formed in the lungs but I would have anticipated
that Laniet would have been making audible gurgling or similar noises as this
material accumulated in the airways.  I have been in Laniet’s room at Every
Street.  This audible noise would be quite an audible sound and would in quiet
circumstances be readily heard.

352. Dr Dempster’s analysis of Laniet Bain’s death was not the subject of any cross-
examination by defence counsel.  In his evidence-in-chief at trial, however, the
petitioner himself referred to the sound of Laniet gurgling.  This reference occurred in
the context of the petitioner’s testimony where he described coming home from his
paper round to find his family dead:

I can’t remember walking anywhere but – the next thing I remember is being in
Laniet’s room and I could hear her gurgling.  I could see blood all over her face
and on the pillow.  I can’t recall if I touched her.  I went right up beside the bed.
I must have left the room at that stage, I don’t recall it.

353. Prior to trial the petitioner provided handwritten notes on the briefs of evidence (the
“greens”) to his defence counsel which record “when I went into her [Laniet’s] room I
heard groaning type sounds muffled by what sounded like water”. However, the oral
and written submissions made to officials by both defence counsel, Mr Guest, and the
Crown Solicitor, Mr Wright are that the petitioner’s evidence of hearing gurgling came
as a surprise to both parties.  The Crown Solicitor did not, however, cross-examine the
petitioner on this point.  Nor did defence counsel call any expert evidence on the
matter.  Rather, both parties chose to highlight the issue in their closing submissions to
the jury.  The Crown Solicitor commented that, because the evidence of Dr Dempster
was that Laniet was likely to have gurgled after the shot to her cheek but while she was
still alive, the only person who could have heard her gurgling was the murderer:

I leave you with one piece of evidence.  Why was Laniet shot three times?  Why
did she have blood on her hand?  The result of an involuntary movement?
Putting her hand to her cheek.  She was still breathing after the first shot,
making audible gurgling sounds.  Again I refer you to what Dr Dempster said.
He said there would have been audible gurgling as the air passages filled with
blood after the first non-fatal wound to the cheek.  “I could see blood on her
face” the accused told Mr Guest.  “I went up beside her [he said] and I could
hear her gurgling”.  He could see blood on her face.  He could hear her gurgling.
Members of the jury, it is a vital statement.  Think most carefully.  Only one
person could have heard Laniet gurgling.  That person is the murderer.
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354. Defence counsel countered these submissions by emphasising in his closing address
that the Crown Solicitor’s argument was not supported by the evidence of the
pathologist Dr Dempster.  Specifically, Mr Guest pointed out to the jury that, while Dr
Dempster said that gurgling was likely to have occurred after Laniet had been shot in
the cheek, Dr Dempster had not said that the gurgling would have stopped when the
fatal bullet was administered.  In this regard, the thrust of Mr Guest’s argument was
that the gurgling could have occurred after Laniet Bain had died, and that this might
explain the evidence that the petitioner gave in relation to this issue.

355. The trial Judge summed up the arguments from both Crown and defence on this point
in the following terms:

Finally the point emphasised by Mr Wright was what he called a strange feature
of the Accused’s own evidence.  You will recall he said the fact that the
Accused said that he heard Laniet gurgling was very significant.  Counsel
argued that if you had regard to Dr Dempster’s evidence and the Accused’s
evidence, that you must conclude that the accused was in that room between the
first one or two shots and the final fatal shot.  Mr Guest, of course immediately
said that that was not accepted and he submitted to you that the evidence of Dr
Dempster did not go as far as saying that Laniet could not have been making
gurgling noises after the final shot.

356. The trial Judge then read the relevant sections of Dr Dempster’s and the petitioner’s
evidence on this issue.  At a later point, the Judge also pointed out that the Crown
Solicitor had characterised the petitioner’s reference to the gurgling as a “slip” in his
evidence.

Submissions made by the petitioner

357. The allegations made under this section may be conveniently summarised under three
headings.  Firstly, the petitioner alleges under section 6.4.3 that subsequent analysis of
a number of bullet fragments that were extracted from Laniet Bain’s corpse or that were
otherwise found in her room were impregnated with minute white cotton fibres, or
showed fabric impressions consistent with having been caused by a fabric-type weave.

358. Secondly, the petitioner alleges under sections 6.4.3 and 6.4.4 that new expert evidence
is now available that contradicts the testimony of the Crown pathologist, Dr Dempster,
as to the order of the three shots that were administered to Laniet Bain by the killer.

359. Thirdly, the petitioner alleges under section 6.4.5 that new expert evidence is now
available as to whether Laniet Bain could have gurgled after she died.

360. At page 66 of the petition, the petitioner submits that the collective significance of
these points is that:

the Crown was able to put powerful and compelling arguments pointing to the
petitioner’s guilt before the jury, which was indisputably instrumental and
probably decisive factors in the jury’s conclusions of guilt, which are now
known to be untenable.

361. In addition, in a letter dated 7 April 1999, the petitioner suggest that there is further
significance in relation to the white cotton fibres.  This evidence, he suggests, supports
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the proposition that the rifle was covered in white cotton, which indicates the killer was
concealing his intention and that Laniet was therefore the prime focus of the killer’s
murderous intent.

362. We examine both the individual and collective significance of these factors below.

(i) White cotton fibres

363. The first allegation raised by the petitioner under this heading is that subsequent
analysis of a number of bullet fragments, extracted from Laniet Bain’s corpse or
otherwise found in her room, were impregnated with minute white cotton fibres, or
showed fabric impressions consistent with having been caused by a fabric-type weave.
In addition, the petitioner has noted that Mr Hentschel of the ESR found white cotton
material on the silencer and the trigger guard of the weapon, which he could not link to
any other white material at the scene.

364. The petitioner has suggested that the presence of these white cotton fibres, when taken
alongside the fact that one of the gunshot wounds to Laniet’s head was significantly
larger than the others, tends to indicate that Laniet was shot through a piece of white
cotton cloth.  The petitioner has also submitted that the failure to find any white cotton
object at the scene demonstrates a deficiency in the Police investigation.

Mr Ross’s report

365. The petitioner has submitted three reports which bear directly on this matter.  The first
of these reports is compiled by Mr Peter Ross from Victorian Institute of Forensic
Science Centre (a department of the Victoria Police).

366. Mr Ross was asked by the Bain defence team to conduct a review of a number of
aspects of the petitioner’s case.  This review included a reanalysis of the bullet
fragments that were extracted from Laniet Bain’s corpse or found in her room.
Through the course of this reanalysis, Mr Ross found that the two fragments that were
found in Laniet’s bedroom (exhibits 19 and 24) had a number of white cotton fibres
adhering to them.  In addition, one of these fragments (exhibit 19) had a fabric
impression impregnated in its surface.  Mr Ross also found that three of the four
fragments taken from Laniet Bain’s brain (collectively labelled as exhibit 95) also had
white cotton fibres adhering to their surface.  He hypothesised that these white cotton
fibres, alongside the fact that one wound to Laniet Bain’s head was significantly larger
than others that she had suffered, might suggest that Laniet Bain had been shot through
a white cotton cloth:

There was a fabric impression on one surface of the bullet fragment, ESR
number 19 [from pillow in Laniet Bain’s room].  The fabric impression was
consistent with having been caused by a canvas-type weave (1:1 weft/warp).
Numerous fragmented fibres were adhering to the fabric impression and a small
piece of fragmented yarn was caught in a fold in the side of the bullet fragment.
These fibres were all white raw cotton.

There were several minute, white, raw cotton fibres impregnated in the surface
of the bullet fragment, ESR item number 24 [form jacket in Laniet Bain’s room]
and on three of the four bullet fragments in ESR item number 95 [ex Laniet Bain
(“… Brain…”)].
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The photographs and the pathologists report indicate that the wound to the top of
the head of Laniet Bain round with a diameter of approximately 14 millimetres.
.22 calibre bullets usually result in entry wounds of between 4 and 6 millimetres,
as evidenced of normal .22 calibre entry wounds.  This wound is, therefore,
atypical of normal .22 calibre entry wounds … I have been involved in the
investigation of several shootings in which intermediate targets have been
involved.  In these cases, round entry wounds having a diameter much larger
than the calibre of bullet involved have been observed.  In each of these cases,
the intermediate (primary) target was cloth.

The presence of a fabric impression in the bullet fragment found on the pillow,
and raw cotton fibres impregnated into the surface of fragments found on the
pillow, on the jacket and in the skull of Laniet Bain, strongly suggest the all of
these bullet fragments had come into contact with a raw cotton fabric prior to the
entering the top of the head of Laniet Bain.

Mr Walsh’s report

367. The second report submitted by the petitioner under this heading was compiled by Mr
Kevan Walsh of the ESR.  The petitioner does not refer to Mr Walsh’s report in any
great detail in the main body of the petition, but rather only refers to it in passing.
However, the analysis and conclusions drawn by Mr Walsh bear directly on the
allegations made under this section of the report.  By way of background, during the
course of the Police Complaints Authority review, Mr Walsh was commissioned to
conduct an independent inquiry into a number of aspects of the Bain investigation.
Amongst other matters, he was asked to consider an allegation by the Bain defence
team that the wound to the top of Laniet Bain’s head, because it was larger than other
wounds found on Laniet, might have been the result of a shot from a .45 pistol or
similar weapon.3

368. Mr Walsh concluded that there were a number of possible explanations for the larger
bullet hole in Laniet’s head.  However, he concluded that it was highly unlikely that
Laniet Bain had been shot with a .45 calibre weapon.

369. In the course of his investigation, Mr Walsh examined the bullet fragments that were
extracted from Laniet Bain’s corpse, or that were otherwise found in her room.  He
discovered that the fragments labelled as exhibits 19 and 24 both had white material
adhering to their surface.  In contrast to Mr Ross, however, Mr Walsh found that the
white material adhering to exhibit 19 was not composed of white cotton fibres at all.
Rather, he found that the white material was actually made up of two separate
substances, which were likely to be paper and plaster.  Mr Walsh also found tiny white
fragments on exhibit 24 which were not analysed.  One further fragment had a tiny
yellow particle adhering to it which was also not analysed.  In addition, while he
examined exhibit 95, he did not observe any white fibres adhering to this exhibit.

370. In the analysis of these exhibits, Mr Walsh also made some similar observations to Mr
Ross.  In particular, he found that exhibit 19 had cross-hatched pattern marks on one
surface, that appeared to be the result of impact with a fibrous object.

371. He concluded that the most likely explanation for the white material and patterned
imprints he observed was that the bullet fragments had passed through some fabric
material, and had possibly struck a wall.  However, he went on to note that, from the

                                                
3 This allegation has not been presented in the petition but is detailed as part of the background to this issue.
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photographs and exhibits alone, it was impossible for him to reconstruct with accuracy
what had caused the impressions and material to adhere to the fragments.  His
conclusions in this regard are outlined in full below:

The two bullet fragments recovered from Laniet Bain’s room had material
adhering to their surface which could be seen under the microscope.  The
fragment of exhibit 24 had very tiny white fragments which were not analysed.
Exhibit 19 had marks on one surface resulting from impact with a fibrous object
and had white material adhering to the surface.  The impact damage was a cross-
hatch pattern and within each impressed line there was surface detail which
appeared to be the result of individual fibres having been impacted.  They
appeared to be from some type of woven garment or some other object with
similar gross surface features.  There were two types of white material adhering
to the bullet.  One type was a white powder which was identified as being
calcium sulphate, which is commonly found in plaster wallboards, for example.
The other white material was associated with cellulose fibres which are possibly
of paper origin.  The white material could not be identified but was most
probably a mix of titanium oxide, quartz, and calcium carbonate.  I do not know
what the origin of this material, but it may be a white surface coating such as
paint.  None of the white material was bloodstained.  One fragment also had a
very tiny yellow particle adhering to the surface.  This particle was not analysed
… The most likely explanation for the pattern and the white material on the
bullet fragments, is that the bullet has passed through some fabric material and
struck a wall.  The white fragments were not discoloured with blood staining.
Either a bullet has struck an object and fragmented prior to entering the head of
Laniet Bain or bullet fragments have exited Laniet Bain’s head and struck an
object.  The absence of exit wounds tends to rule out the latter.  I have been
unable to identify from the photographs any wall or other object in Laniet Bain’s
room that may have been struck by a bullet.  I do not know what the bullet has
struck.

372. At a later stage in his report, Mr Walsh re-emphasised his conclusion that from the
photographs and reports that were available, he was unable to reconstruct what has
happened in Laniet Bain’s room:

The two bullet fragments recovered from Laniet Bain’s room had struck a
surface such as a wall.  However there were no exit wounds from the head of
Laniet Bain, there were three entry holes and three fired cartridges.  Either a
fourth shot was fired in the room and the fired case and a large proportion of the
bullet was not found, or the fragments are from one of the head shots and have
fortuitously exited an entry hole.  The most likely shot for this to occur would be
the shot to the top of the head, because the two shots to the left side of the head
were directed across the head and not towards any entry holes.

Dr Thomson’s report

373. The third report submitted by the petitioner that is relevant to this ground is compiled
by Dr Ken Thomson.  Once again, the petitioner does not refer to Dr Thomson’s report
in any great detail in the main body of the petition.  However, the analysis and
conclusions drawn by Dr Thomson bear directly on the allegations made under this
section of the report.  Like Mr Walsh, Dr Thomson was commissioned during the
course of the Police Complaints Authority review to provide expert advice aspects of
the Bain investigation.  He was not asked to specifically comment on the white material
adhering to the bullet fragments.  He was, however, asked to consider amongst other
things whether the wound to the top of Laniet Bain’s head was the result of a shot with
a .45 calibre weapon.  In relation to this matter, Dr Thomson concurred with Mr Walsh
that it was highly unlikely that Laniet Bain had been shot with a .45 calibre weapon.
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Rather, he commented that the larger hole to the top of Laniet’s head was perfectly
consistent with the distance at which Laniet was shot, the rifle, and the type of bullet
that was used to commit the murders:

This injury is consistent with a hard contact wound, and I believe that its size
relates to the size of the muzzle of the rifle, which of course was fitted with a
silencer.  The degree of disruption seen in all the bullet wounds is quite
substantial particularly in the amount of fracture formation associated with the
bullet entry wounds.  I believe this to be consistent with the hollow nose nature
of the Subsonic ammunition used, as the absence of any exit wounds in my
opinion excludes the use of high velocity ammunition.

Interview with Mr Hentschel

374. Ministry officials also met with Mr Hentschel on 14 January 1999 in the course of the
investigation of this matter.  As noted above, Mr Hentschel observed white material
adhering to the rifle in the area of the clip attaching to the silencer to the barrel, and
between the trigger and the trigger guard.  He recorded in his case notes that he was
“unable to match to scene”.  The petitioner is critical of Mr Hentschel for failing to
observe the white material observed by Mr Ross and Mr Walsh.

375. Mr Hentschel noted that he did not observe any white fragments adhering to the bullets,
and could not resolve the inconsistency between what he saw and what was
subsequently observed by Mr Ross and Mr Walsh.  In relation to the white material
adhering to the silencer and trigger guard of the rifle, however, Mr Hentschel
commented that he was unable to match these to the scene because, in general, it is
extremely difficult to differentiate between samples of white cotton in a scientific way.
Amongst other reasons, this is because shades of white cotton are extremely similar in
appearance.  He commented that, at the time of the investigation, he thought it possible
that the fibres he observed might have come from the white ball gloves that the Crown
alleged may have been worn by the murderer.  However, it was impossible to prove this
with any scientific precision.

Conclusion

376. Having regard to the conflicting nature of the evidence, it is impossible to draw any
conclusions about the circumstances surrounding Laniet Bain’s death from the crime
scene analysis. The petitioner has submitted, on the one hand, an expert report that
tends to support his theory as to how Laniet Bain was murdered.  Weighted against this,
however, are other reports that reach quite different conclusions.  In addition, Mr Walsh
has conducted a thorough review of the exhibits found in Laniet Bain’s room, and has
concluded that it is impossible to reconstruct what has occurred from the photographs
and reports.  The petitioner has not made any submissions of real merit as to how these
various conclusions of these experts might be reconciled, other than to allege that the
experts that do not fit his theory must have “missed” the relevant details.  In our
opinion, however, such submissions do not advance the matter in any material fashion.

377. Moreover, even if the petitioner had established that Laniet Bain was shot through a
cloth, it is unclear as to exactly how this fact might establish a miscarriage of justice.
At our request, counsel for the petitioner was asked to clarify submissions on this point,
and did so in a letter dated 7 April 1999.  Amongst other things, counsel submitted that
the possibility that Laniet Bain was shot with a cloth was relevant to the issue of the
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order of shots to Laniet Bain’s head.  This matter is dealt with below.  In addition,
counsel placed considerable weight on Dr Ross’s report, and alleged amongst other
things that the rifle must have been hidden behind a cloth so that the murder weapon
was concealed, and that Laniet Bain was therefore the “prime focus of the killer’s
murderous intent.”  Counsel also made allegations that Laniet’s killer was possibly
Robin Bain, and that the motivating factor for the murder was an alleged disclosure by
Laniet of incestuous relationship between her father and herself.  Finally, the petitioner
has alleged that the Police investigation was deficient, as if failed to locate a white
cotton cloth either in or around the Bain house.

378. We consider that these submissions are speculative. We do not agree that the forensic
evidence necessarily leads to the conclusion that a white cotton cloth was used in the
commission of Laniet Bain’s murder.  Rather, it would seem that the expert opinion is
conflicting, and that the chain of events that led to Laniet Bain’s death cannot be
reconstructed with any certainty.  The evidence certainly does not, in itself, establish
that Laniet Bain was the prime focus of the murderer’s intent.

379. Finally, we do not agree with the petitioner’s allegation that the Police investigation
into his case was inadequate because no white cotton cloth was found at the crime
scene.  Rather, given the conflicting expert opinion on this matter, the fact that no white
cotton cloth was found would equally seem to indicate that no white cotton cloth was
used in the commission of the Laniet Bain’s murder.

380. For these reasons, then, we can only conclude that there is nothing raised under this
ground which points to a miscarriage of justice.

(ii) Order of shots to Laniet Bain

381. The second allegation raised by the petitioner under this heading is that new expert
evidence is now available which contradicts the testimony of the Crown pathologist, Dr
Dempster, as to the order of the shots that were administered to Laniet Bain by the
killer.

382. In summary, Dr Dempster testified to the jury that Laniet Bain received three wounds –
to her left cheek, above her left ear, and to the top of her skull.  Of these three wounds,
Dr Dempster commented that the wound to Laniet Bain’s cheek was likely to have been
the first of the three.  This was because, of all the wounds, this wound was unlikely to
have been fatal, and there were signs that she had ingested a large amount of blood and
other liquid into her lungs while she was still alive.  Other than this, however, Dr
Dempster did not give any other evidence as to the order of shots to Laniet Bain.

383. The petitioner has submitted three reports which bear on the matter of the order of the
shots to Laniet Bain.  In addition, a fourth report which has been submitted by the
petitioner under a separate section also provides some information that bears on this
matter.  These reports are outlined below.  Finally, the petitioner has alleged in a letter
dated 7 April 1999 that the possibility that Laniet Bain was shot through a white cotton
cloth is also relevant to the issue of the order of shots to Laniet Bain’s head.
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Mr Walsh’s report

384. The first of these reports was compiled by Mr Walsh.  As we have noted above, Mr
Walsh was commissioned by the Police Complaints Authority to conduct an
independent inquiry into a number of aspects of the Bain investigation.  Mr Walsh was
not specifically asked provide an opinion on the order of shots to Laniet Bain.
However, he was asked to consider a number of issues closely related to this issue,
including the distance at which the various shots occurred, whether the blood stains in
Laniet’s room were consistent with the wounds reported by the pathologist, and a
number of other miscellaneous questions relating to bullet trajectories and
fragmentation.  In doing so, Mr Walsh had access to crime scene photographs, Dr
Dempster’s evidence at trial and pathology report, X-rays of Laniet Bain, and the
various bullet fragments.

385. The specific paragraphs that the petitioner seeks to rely on in Mr Walsh’s report relate
to a section where he was asked to generally comment on photographs of the blood
stains in Laniet Bain’s room.  In relation to these photographs, Mr Walsh began by
noting that, from the photographs he has seen of Laniet Bain’s corpse as it was found in
her room, it would appear that the shot to the top of her head could not have been the
final shot that was delivered to her:

The photographs show Laniet Bain lying on her back on the bed with her head
on some pillows and a duvet pulled up to her neck.  At the head of the bed is a
wall.  From the position of Laniet Bain relative to the wall at the head of the
bed, the shot to the top of the head could not have been achieved using the rifle,
with her lying on the bed in the position as shown in the photographs.

386. Mr Walsh qualified these comments by noting that, from the photographs and other
evidence that he has considered, it is almost impossible to determine exactly what has
happened to Laniet Bain.  The petitioner does not refer to these qualifications in any
great detail the petition.  Because they bear directly on his findings in relation to this
issue, however, it may be useful to outline them in full.  He concludes that, from the
photographs and other evidence he has considered, Laniet has either moved or has
otherwise been repositioned after the non-fatal shot that she received to her cheek:

The other two shots to the head have been described by Mr Dempster as fatal
and incapacitating.  He has also stated that Laniet Bain may have survived for
some time after the shot to the cheek.

The photographs of the blood staining on the wall adjacent to the pillows are not
clear enough to interpret.

I am unable to reconstruct what has happened in this room from the photographs
and reports.  It is my opinion that the presence and nature of the bloodstaining
on the hands and pillowcases, and the presence of a bullet hole in the top of her
head, mean that Laniet Bain has not been shot in the bed three times where she
lay.  It seems likely that after the first shot to the cheek there has been some
movement or repositioning.

Mr Ross’s report

387. The second report that the petitioner has submitted under this heading is compiled by
Mr Ross of the Victorian Institute of Forensic Science Centre.  Mr Ross was asked by
the Bain defence team to conduct a review of a number of aspects of the petitioner’s



76

case.  This included an opinion on the order of shots to Laniet Bain.  Mr Ross had
access to the crime scene and morgue photographs; sections of Dr Dempster’s
postmortem notes; sections of the trial transcript; and various forensic materials
including the bullet fragments associated with Laniet Bain.

388. Mr Ross’s starting point is similar to that of Mr Walsh.  He notes that from the
photographs he has seen of Laniet Bain’s corpse as it was found in her room, it would
appear that the shot to the top of her head could not have been the final shot.  From this
point, he gives the following account, based on the evidence that he has available, as to
how the shots to Laniet Bain might have occurred:

In order to receive the wound to the top of her head, her head and at least part of
her body would have to be raised from the bed: for example, bent at the waist
with the torso raised and the face lowered/facing downwards (as in getting out
of bed et cetera).  If her head were turned towards the doorway (left), a shooter
from hear the doorway would be able to shoot at the top of her head.  Rotation
of the body and head slightly towards the right would then expose the left side
of her head to the shooter, whereupon the other two shots could be discharged.

Provided that Laniet Bain’s head did not slump back onto the pillow after the
“first” shot (ie: her head remained relatively upright), the shot to the left temple
would result in a piston/pump effect in the skull cavity.  That is, as the second
bullet enters the skull cavity, the increased pressure would force blood through
the existing (large) wound in the top of the head, resulting in a spray of low
velocity, blood drops being ejected.  This effect would be more pronounced if
the shot to the temple were discharged at close range/contact.  This would result
in a spray of low to medium velocity blood drops above and in front of the
deceased.

The presence of small to medium sized blood drops on the ceiling above and
forward of the deceased and on the wardrobe, in front of the bed, is consistent
with this hypothesis.

389. One further point should be noted at this stage.  From our reading of their reports, it
would appear that both Mr Ross, and to a lesser extent Mr Walsh, have incorrectly
interpreted Dr Dempster’s findings in relation to the order of shots that were presented
at trial. Both have proceeded from the starting point that, from the photographs, it
would not appear that the wound to the top of Laniet’s head could have been the “last
shot”.  However, this was not Dr Dempster’s evidence at trial.  Rather, he merely noted
that, in his opinion, the wound to the cheek was likely to have been the first of the three
wounds inflicted on Laniet Bain.

390. In part, this assumption seems to be based on the fact that, in his initial introduction and
description of the wounds to the jury, Dr Dempster referred to the “first” wound as
being the wound to Laniet’s cheek, the “second” as being the wound inflicted above
Laniet’s ear, and the “third” as being the wound to the top of Laniet’s head.  From a
reading of the transcript, however, it is clear that this order relates not to the
progression of the shots, but merely to the sequence in which the jury were informed
about the wounds, through use of two charts and photographs.  In a later section of the
transcript, Dr Dempster referred to the wounds in an entirely different sequence, with
the “first” being the wound to the top of the head, the “second” being the wound to the
cheek, and the “third” being the wound above the ear.
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Professor Cordner’s report

391. The third report submitted by the petitioner under this heading is from Professor
Stephen Cordner.  Professor Cordner is currently the Professor of Forensic Medicine at
Monash University.  He is also Director of the Victorian Institute of Forensic Medicine.

392. Professor Cordner’s report is, in effect, a review of Mr Ross’s findings.  He notes at the
outset that he has not seen any of the primary material in relation to the case, but relies
on the conclusions that Dr Ross has drawn in relation to this material.  He also notes
that it is unclear from the trial transcript whether, in referring to the wounds as the
“first”, “second”, and “third” wound, Dr Dempster intended to refer to the order in
which the wounds were inflicted.  He goes on to comment on Mr Ross’s findings, and
to generally compare them to Dr Dempster’s as they were presented at trial:

In Dr Dempster’s evidence in chief (p290-2) he describes his examination of
Laniett [sic].  He refers to “the first wound (being) in the scalp over the top of
the head … the second wound is to the cheek … the third wound is … high up
on the skull above the left ear”.  It is unclear from the evidence in chief whether
he intended this to refer to the order in which the shots were inflicted or not.  He
also describes blood, froth, and mucus in the airways and “similar material” in
the air spaces of the lungs.  He believed that this appearance required time either
time or active breathing and on this basis believed that the first shot was likely
to be the one to the left cheek, the lower most of the two wounds on the left.

I do not agree with this analysis.  Not only do I think that the appearances
described by Dr Dempster are compatible with the first shot to the top of the
head, I believe the strength and logic of the conclusions which follow from Peter
Ross’s physical findings trump Dr Dempster’s conclusion which, being based on
biological phenomena, is necessarily weaker.

Dr Thomson’s report

393. The final report that is submitted by the petitioner that bears on the order of shots to
Laniet Bain is from Dr Thomson.  The petitioner does not expressly refer to Dr
Thomson’s report under this part of the petition document.  However, a number of
sections of Dr Thomson’s report bear directly on the issues raised under this section. Dr
Thomson was commissioned by the Police Complaints Authority to provide advice on
a range issues relating to the Bain case.  He was not specifically asked to provide an
opinion on the order of shots to Laniet Bain.  However, he was asked to consider a
number of issues closely related to this matter.  He provided advice on the wounds to
Laniet Bain with emphasis on the wound to the top of the head, and also the possibility
that Laniet may have gurgled before she died.  In addition, he also reviewed the
evidence of Dr Dempster generally, with a view to its competence and appropriateness.
He was given access to a very wide range of material, including crime scene, mortuary,
and post-mortem photographs; a copy Dr Dempster’s trial transcript and depositions
statement; a transcript of the petitioner’s evidence at trial; an account of the Police
reconstruction of the events leading to the death, including a copy of an interview
between Detective Senior Sergeant Mitford-Burgess and Dr Dempster; a copy of Dr
Dempster’s draft post-mortem notes, skull X-rays of the deceased; and details of the
murder weapon and ammunition found at the scene.

394. The first matter of interest in Dr Thomson’s report relates to the “final” shot inflicted
upon Laniet Bain.  As we have noted above, both Mr Walsh and Mr Ross have
concluded in their reports that, from their analysis of the photographs taken in Laniet’s
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room, it does not appear that the wound the top of Laniet Bain’s head could have been
the final shot given the position of her body in relation to the wall.  Dr Thomson
disagrees with this conclusion.  Rather, he has determined from an analysis of the
photographs, video, X-rays and other documentation that there was enough room for
this to occur:

I believe there is ample room for the rifle to be used to shoot Laniet through the
posterior frontal bone towards the brain stem.  The pillows shown in the scene
photographs have Laniet in a partly propped up position, and even in the
position shown in the photograph the rifle could be placed in such a position
shown in the photograph as to recreate the injury without contacting the wall.  I
believe the rifle was held vertically above her head with firm downward
pressure onto the skull, and there should be blood spatter on the window, and
next to the window, as well as back towards the assailant.  The effect of this
blood spatter would be somewhat restricted by the presence of hair surrounding
the entry wound.

395. The second point to note from Dr Thomson’s review of Dr Dempster’s findings is that
he appears to be supportive of Dr Dempster’s findings, both in relation to his comments
about the order of shots to Laniet Bain, and also of his general conclusions in relation
to the pathology of the Bain family.  Dr Thomson was asked to consider Dr Dempster’s
conclusions about the wound to Laniet’s cheek wound and the gurgling that may have
resulted from this.  In doing so, he noted that:

Dr Dempster records two further gunshot wounds to Laniet, one passing from
the top of the head through the corpus callosum into the pons or mid brain and
the other passing horizontally across the head through the left temporal lobe, the
corpus callosum and the adjacent basal ganglia.  In my view either of these
wounds would be likely to be immediately fatal with almost immediate
cessation of respiration.

396. These conclusions largely mirror and confirm the findings of Dr Dempster, as
presented to the jury at trial.  Dr Thomson went to generally endorse the conclusions of
Dr Dempster in relation to the pathological analysis he conducted in the Bain case:

I have read Dr Dempster’s post-mortem reports, his depositions to the Court,
and the transcript of his evidence.

In my view his reports are comprehensive and appropriate.  There is no evidence
from his reports that the cases were initially treated in a complacent fashion.

Interview with Dr Dempster

397. We met with Dr Dempster on 19 February 1999 to enable him to respond to the
allegations raised under this section.

398. Dr Dempster generally stood by the evidence he gave at trial.  In addition, Dr Dempster
also made a number of other comments about his evidence.  He emphasised that in
conducting a post-mortem and compiling a pathological report, it is very rare that
pathologists can reconstruct the events leading to a death with complete certainty.
Rather, because the forensic evidence that pathologists must examine is normally
ambiguous or incomplete, it is often the case that pathologists will express their
conclusions in terms of the “likelihood” or “probability” of a particular event occurring.
In this regard, he noted that it was theoretically possible that the shot to the top of
Laniet’s head occurred at any time during her murder, including first among the order
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of shots as is alleged by Mr Ross.  However, given the state of Laniet’s corpse and his
examination of her room, he thought that the probability of this occurring was
extremely unlikely.  Rather, as he noted at trial, he thought that it was far more
probable on the basis of the pathology of Laniet Bain’s lungs that the shot to the cheek
was the first shot that occurred.  The shot to the top of Laniet’s head, in contrast, was
more likely to have occurred second or third in the order of shots.

Submissions relating to white cotton fibres

399. Finally, the petitioner has submitted in a letter dated 7 April 1999 that Mr Ross’s
finding that there were white cotton fibres on two bullet fragments found in Laniet’s
room also bears on the order of shots to Laniet Bain.  Specifically, the petitioner
submitted that, if a shot to Laniet was delivered through a white cotton cloth, this raises
even more doubt about the sequence of shots that were administered to her.  According
to the petitioner, the presence of the white cotton fibres detected by Mr Ross, alongside
the larger entry wound to the top of Laniet Bain’s head, suggests that the whole of the
rifle was covered in white cotton material before the shot to the top of the head was
delivered.  This it is implied makes it more likely that this shot was the first in the order
because there would have been no need to conceal the murder weapon once Laniet Bain
had been incapacitated.  The petitioner however acknowledges that the presence of the
white cotton fibres on the bullet fragments is not essential in determining the sequence
of shots.

Conclusion

400. Having considered the various expert reports and the petitioner’s submissions we have
reached the following conclusions.

401. Firstly, we do not think that the petitioner’s submissions on the white cotton fibres
advance his case.  It is simply not clear from the expert reports whether any white
cotton cloth was actually used in conjunction with the rifle in the commission of Laniet
Bain’s murder.  Mr Withnall’s submissions in this regard are speculative, and appear to
rely heavily on Mr Ross’s conclusions.  However, both Dr Dempster and Dr Thomson
reaches a different conclusion to Mr Ross on the issue of the order of shots.

402. Secondly, much of the evidence on which the petitioner seeks to rely is not strictly
speaking new factual information, but is expert opinion on the conclusions to be drawn
from the forensic evidence that was taken from the crime scene.  In general, the Courts
have taken a conservative approach to the consideration of expert evidence on appeal.
This position has been most clearly enunciated in the English context in the case of R v
Jones [1997] Cr. App R 86.  In Jones, the wife of a policeman Mr Steven Jones was
found dead with a head wound and head injuries in what appeared to be a car accident.
Two post-mortems, a week apart, were carried out by pathologists on behalf of the
Police and the Appellant.  Both pathologists agreed that the head injuries were unlikely
to have been caused by the automobile accident.  In addition, the findings of the Crown
pathologist tended to incriminate Mr Jones, by finding that a policeman’s truncheon
fitted the head wound perfectly.  The findings of a third pathologist, instructed again on
behalf of the defence, did not differ in any material fashion from the first two.

403. At trial, the Crown pathologist gave evidence that the wound to the deceased’s head
was likely to have been caused by a policeman’s truncheon.  Mr Jones was
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subsequently convicted.  Following this conviction, the appellant obtained a report
from a fourth pathologist.  The effect of which was favourable to Mr Jones; it indicated
that the wound may have been caused by a second object that Mr Jones alleged had
innocently caused the death of his wife.  Mr Jones appealed on the ground that this
fresh evidence indicated that his conviction was unsafe.

404. The English Court of Appeal however rejected the fourth pathologist’s report, and
otherwise dismissed the appeal.  In doing so, they noted that the fourth pathologist did
not have the benefit of examining the wounds first-hand, but rather had to rely on
photographs and case notes compiled by the other pathologists.  This placed the fourth
pathologist in an inferior position to the first two.  In addition, the Court noted that it
was always open to an appellant to obtain further expert reports subsequent to
conviction.  However, the integrity of the trial process demanded that such reports
should be viewed critically by the Court:

Expert witnesses, although inevitably varying in standing and experience, are
interchangeable in a way in which factual witnesses are not.  It would clearly
subvert the trial process if a defendant, convicted at trial, were to be generally
free to mount on appeal an expert case which, if sound, could and should have
been advanced before the jury.  If it is said that the only expert witness in an
established field whose opinion supports a certain defence was unavailable to
testify at the trial, that may be thought (save in unusual circumstances) to reflect
on the acceptability of that opinion.

405. We are unaware of any cases that have either discussed or applied the principles
espoused in R v Jones in the New Zealand context.  However, the New Zealand Court
of Appeal has recently considered similar issues in the case of R v Ellis (unreported, 14
October 1999, CA/120/98).  R v Ellis involved consideration of new expert
psychologists’ reports on a reference under section 406 of the Crimes Act 1961. The
Court had a number of comments to make about the admission of expert and other fresh
evidence on appeal.  As was the case with R v Jones, these comments focussed in large
part on the necessity of maintaining the integrity of the trial process when considering
evidence on appeal, and the proper scope of inquiry for an appellate Court:

In the appellate process, the introduction of fresh evidence is controlled to
recognise that it is an appeal from a finding which has already gone through the
full trial process, and not simply a re-run whether on the same basis, or on a
different one later perceived as being better than that adopted at trial … the
essential aim is the due administration of justice.  That includes as paramount
considerations ensuring an accused person has a fair trial, and if convicted a
right of appeal which fairly evaluates that conviction, if appropriate in the light
of further evidence which the Court can and should properly take into account.
The principles upon which both processes are undertaken have been carefully
evolved over a period of time, and are designed to protect the rights of the
individual.

406. This formed in part the basis upon which the Court rejected the expert evidence put
forward by counsel for Mr Ellis:

There is in our view an absence of significant “newness” in the additional
evidence to show there were serious flaws or problems which were unknown or
unappreciated.

407. In our opinion, the substance and conclusions of both of these cases would appear to
apply to the material that the petitioner has submitted under this section.  The petitioner
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has not adduced any fresh evidence under this ground.  Rather, the evidence relating to
the issues upon which the reports are based was available at trial, and could have been
argued by defence counsel if he felt that they were of significance. Mr Guest has
indicated in his submissions to officials that he had access to a highly qualified forensic
scientist, Professor David Ranson, both prior and during trial in relation to Dr
Dempster’s evidence.  However, Mr Guest has indicated to us in a letter dated 23
November 1999 that, at the time of the trial, he simply did not believe the issue as to
the order of shots was one which would cast doubt or confirm theories either way as to
whether David Bain or Robin Bain was the killer.  Ultimately, the decisions made on
how to deal with the forensic evidence are a matter of trial tactics.

408. Moreover, the reports that the petitioner has appended are conflicting and do not
unequivocally support the conclusions that the petitioner has drawn.  It appears that the
petitioner has to some extent selectively cited the material that is available to him.  The
findings of Mr Ross and Dr Cordner are cited in support the petitioner’s conclusions.
In contrast, however, Mr Walsh has concluded that he is unable to reconstruct what has
happened in Laniet Bain’s room.  He also notes the possibility that her body has moved
or been repositioned, and that this precludes any real conclusions being drawn about the
order of shots from the photographs and reports he has had access to.  Finally, Dr
Thomson is supportive of Dr Dempster’s findings.  We would note in this regard, that,
of the scientists who have been submitted by the petitioner under this section, Dr
Thomson has conducted the most comprehensive review of Dr Dempster’s findings.
We also note that Dr Dempster was the only person who has had the advantage of
viewing all of the evidence first-hand.

409. Mr Ross, and to a lesser extent Mr Walsh, appear to have misinterpreted Dr Dempster’s
evidence as given at trial.  While this fact has not been determinative to the conclusions
we have reached, this misinterpretation has caused us a measure of concern. Mr Ross’s
report appears to provide the most unequivocal support for the petitioner’s submissions
under this ground.  It would appear, however, that the main point of contention that he
has taken with Dr Dempster’s conclusions relates to the shot to the top of the head
being the “final” shot.  Dr Dempster was however equivocal as to whether this shot or
alternatively the shot above Laniet Bain’s left ear would have been the final shot.
Professor Cordner’s report does not make this error, and in addition his qualifications
mean that he has considerable standing in this area.  Weighed against this, however,
Professor Cordner has not had the opportunity to view the evidence first-hand, and
rather relies on Mr Ross’s analysis of the forensic material, photographs, and other
documentation relating to the order of shots.

410. Finally, while Mr Ross nor Dr Cordner have indicated that their opinion is that Mr
Dempster’s evidence as to the order of shots is incorrect, neither of these scientists has
provided any explanation for the large amount of fluid that was found in Laniet Bain’s
lungs. The primary reason that Dr Dempster concluded that the wound to Laniet Bain’s
left cheek was likely to have been the first of the three wounds administered to her was
because an examination of Laniet’s airways revealed that she had actively inhaled a
large amount of blood into the lungs while she was still alive.  The remaining two
wounds were, however, likely to have been immediately fatal.  In this regard, it not
clear from Dr Cordner’s report why he concludes that the physical findings of Mr Ross,
which extrapolate from the exhibits and reports relating to Laniet Bain’s death, “trump”
the biological findings of Dr Dempster.  It would rather appear that, given the
pathological evidence that Laniet Bain had inhaled blood while she was still alive, it
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would seem unlikely that the shot to the top of Laniet Bain’s head was the first that was
administered to her.

411. In summary the evidence that is presented by the petitioner under this section is
conflicting, and does not appear to unequivocally support his conclusions.  Both the
Court of Appeal and persuasive authorities suggest that expert opinion should be
treated conservatively in cases where a miscarriage of justice has been alleged,
particularly where an appellant has otherwise had access to advice at trial.
Accordingly, we conclude that there is nothing to suggest a miscarriage of justice.

(iii) Gurgling

412. The third submission made by the petitioner under this heading is that, in contrast to the
Crown solicitor’s closing submission that David Bain must have killed his sister Laniet
because he heard her gurgling, expert evidence is now available that indicates gurgling
noises can occur in dead bodies.  The Crown Solicitor said:

She was still breathing after the first shot, making audible gurgling sounds.
Again I refer you to what Dr Dempster said.  He said there would have been
audible gurgling as the air passages filled with blood after the first non-fatal
wound to the cheek.  “I could see blood on her face” the accused told Mr Guest.
“I went up beside her [he said] and I could hear her gurgling”.  He could see
blood on her face.  He could hear her gurgling.  Members of the jury, it is a vital
statement.  Think most carefully.  Only one person could have heard Laniet
gurgling.  That person is the murderer.

413. The petitioner has appended two reports and an affidavit which bear on the possibility
of gurgling in dead bodies.  In addition, a third report, referred to by the petitioner
under a separate section, also provides some information that bears on this issue.  These
reports and affidavit are outlined below.

Professor Cordner’s report

414. The first report is from Professor Cordner.  Professor Cordner was requested by the
petitioner to provide an opinion on the possibility of gurgling in dead bodies.  On this
subject, he has indicated that such a phenomenon could possibly occur if a body was
moved.  However, he has qualified this by noting that his opinion in this regard is
theoretical, and that he has no experience of such a phenomenon occurring.  He
recommends that enquiries should probably be made with individuals who are better
qualified:

Let us assume that what is meant by “audible gurgling” noises is sounds
resulting from the passage of air mixed with fluid (blood with or without
pulmonary oedema fluid) over the vocal cords.  This could certainly occur after
death if the re was some movement of the body causing some compression of
the chest (either directly or indirectly) forcing air out of the lungs, up the
airways and across the vocal cords.  I cannot explain such “audible gurgling” (as
defined above) occurring as a passive phenomenon in a dead body which is not
being moved.

I have two provisos to the above.  The first is that forensic pathologists are very
familiar with the post mortem generation of froth at the nose and mouth in cases
of drowning and drug overdose, for example (the phenomenon may have
commenced before death but continues after death).  Froth is a mixture of air
and fluid and in these cases must be passing over the vocal cords.  I have not
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heard “audible gurgling” noises associated with this.  This phenomenon
presumably occurs so slowly that sound is not generated.  My second proviso is
probably more important.  I have virtually no experience with traumatized
bodies in the first hour or so after death.  The involvement of most forensic
pathologists begins some time after this.  It may be that enquiries should be
made with ambulance personnel, accident and emergency staff (including
nursing staff) who are probably groups of professionals with more relevant
experience.

Dr Gwynne’s report

415. The second report adduced by the petitioner under this heading is from Dr James
Gwynne, a retired Associate Professor in Pathology.  Dr Gwynne has considerable
experience as a pathologist, and has practised for over eighteen years in both New
Zealand and Australia.  He has been provided by Mr Karam with relevant sections of
Dr Dempster’s pathological report relating to the case, the trial transcript, photographs
taken by the Police, and Professor Cordner’s comments on the possibility of gurgling in
dead bodies.

416. Like Professor Cordner, Dr Gwynne is of the opinion, it is possible that gurgling
sounds could occur in bodies after death, particularly where a body is moved or
compressed.  His statement on this issue is in the following terms:

The Crown argued that because David Bain heard gurgling sounds from the
body of Laniet Bain, he must have been present when the shootings were taking
place (report Prof. Cordner) and must therefore have been the assailant.  The
post-mortem (PM 94/52) revealed that Laniet Bain lived long enough after she
was shot to develop severe pulmonary oedema.  The presence of this fluid in the
breathing passages, mingled with air, would account for the gurgling sounds.
These sounds can occur spontaneously after death due to the movement of fluids
under the influence surface of gravity.  They are more obviously heard if a body
is moved, or if the chest is compressed even lightly.  Such contacts could well
have occurred when the body was discovered.  It seems unreasonable to
emphasise this feature of the case as an argument in favour of David’s guilt.

Affidavit from Mr Pritchard

417. The affidavit that the petitioner has adduced on this matter is from Mr Ray Pritchard, a
retired laboratory technician from Dunedin.  Mr Pritchard has had fifteen years
experience as the chief laboratory technician in the Pathology Teaching Museum at the
Otago Medical School, and has assisted with a number of post-mortems including some
conducted by Dr Gwynne.  In relation to the possibility of gurgling in dead bodies, Mr
Pritchard has deposed that:

During the course of my work there were many occasions on which I
experienced the phenomenon of gurgling noises emanating from dead bodies.  In
my experience this has happened particularly when there has been a collection
of fluid and/or gases in the lungs which escapes and makes gurgling noises,
sometimes spontaneously but more often when the body is moved.

Dr Thomson’s report

418. The third report that is submitted by the petitioner that bears on this matter is from Dr
Thomson.  In his report to the Police Complaints Authority, Dr Thomson was asked to
comment on Dr Dempster’s evidence in relation to Laniet Bain’s gurgling.  Again, the
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petitioner does not expressly refer to Dr Thomson’s report under this part of the
petition document.  However, his comments in this regard bear directly on the issues
raised by the petitioner under this section of the petition:

There would undoubtedly have been considerable blood and mucus in [Laniet’s]
airway from the facial wound and this would have caused noisy breathing while
breathing continued due to this flow of material into the airway.  The scene
photographs suggest that Laniet did not move position significantly after this
facial shot was fired, as all the blood flow appears to have been consistently
downwards with little variation in direction.  This is not surprising, as in my
view a bullet striking the undersurface of the base of the skull would be likely to
cause at least temporary unconsciousness.  While breathing continued, breathing
would be noisy.  Once breathing stopped the only significant cause of air
movement in the airways would have been movement of the body.  Blood and
mucus would certainly have continued to trickle down the airway after
respiration and heartbeat had ceased but in my substantial experience of head
injury I have never seen a case where the airways beyond the larynx have filled
with blood after death.  Blood on that location has almost always been actively
inhaled and is also present in the paryenchyma of the lungs.  I consider it
extremely unlikely that displacement of air by blood trickling down the airway
would cause any noise let alone significant gurgling.  In my view significant
gurgling must denote some respiratory effect.

Interview with Dr Dempster

419. In evaluating the petitioner’s claims under this heading, officials interviewed Dr
Dempster to gain his comments.  Dr Dempster confirmed the substance of his evidence
before the jury.

420. Dr Dempster made a number of supplementary comments.  Firstly, he noted that, as he
indicated at trial, his post-mortem of Laniet Bain’s body revealed that there was a
significant amount of froth, waterlogging, and pulmonary oedema present in Laniet
Bain’s main airways and lungs.  It appeared to Dr Dempster that this blood and other
liquid had been deposited in Laniet Bain’s lungs prior to death, through being inhaled
as it formed in the back of her throat.  According to Dr Dempster, such a phenomenon
is common in cases where injuries to the base of the brain occur.  It occurs because the
person will often be knocked unconscious as a result of the injury.  As a consequence
of this, the normal mechanisms that prevent the inhalation of blood and other liquid
will cease to function.  The person’s tongue may fall to the back of the throat, and the
lungs will become waterlogged as blood is positively inhaled through the main airways.

421. Dr Dempster commented that the gurgling that he described at trial would have been
caused in the manner outlined above; that is, as Laniet Bain breathed in the blood
formed from the gunshot wound to her cheek.  He emphasised to officials that such
gurgling could only occur if Laniet Bain was still alive.  Dr Dempster also noted,
however, that it was theoretically possible that a second and distinct type of gurgling
might occur, as described by the petitioner, where gas that was built up in the lungs of a
dead body either escaped or was expelled through movement.  He had, however, never
either heard of a phenomenon occurring, or seen such a phenomenon, throughout his
experience as a pathologist.
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Conclusion

422. We have considered whether the Crown Solicitor’s submission in closing could have
resulted in a miscarriage of justice.

423. The expert evidence that is now available in relation to this matter suggests there may
be two qualitatively distinct kinds of “gurgling”.  On the one hand, both Dr Thomson
and Dr Dempster have described a gurgling that occurs as blood is inhaled into the
lungs.  These pathologists have explicitly linked the occurrence of such gurgling with
the pathology of Laniet Bain; commenting that, from the condition of Laniet Bain’s
body when it was discovered, it appeared that Laniet had actively inhaled a large
amount of blood and other fluid.  In addition, both pathologists have noted that they
have some experience of gurgling of this kind; and have commented that, in their
opinion, the gurgling would have been distinctly audible and also prolonged.  Dr
Thomson has described the gurgling as “noisy breathing”, which, in his experience,
only occurs where respiration is occurring.  Similarly, Dr Dempster has commented in
his evidence-in-chief that it would have been “quite an audible sound” and would have
occurred between the shot to the cheek and any subsequent fatal shots.

424. On the other hand, the reports from Dr Gwynne and Professor Cordner attest to the
possibility of gurgling in dead bodies, particularly when a body is moved.  Mr Pritchard
deposes that he has experienced such a phenomenon in his affidavit, and notes that,
while it can occur spontaneously, it more normally results from movement of the
corpse.

425. It is not possible for us to determine whether the “groaning” sound described by the
petitioner on the “greens” was either of the two types of gurgling referred to above.
However, to the extent that it is suggestive of the fact that Laniet may have been alive
when the petitioner found her, it is more consistent with the evidence of Dr Dempster.

426. The reports of Dr Gwynne, Professor Cordner, and the affidavit of Mr Pritchard cast
some doubt on the accuracy of the Crown’s closing.  Specifically, by indicating that
dead bodies may gurgle, either spontaneously or when moved, the reports of Dr
Gwynne and Professor Cordner raise the possibility that the petitioner might have heard
his sister gurgling a time subsequent to the commission of the murders, perhaps upon
the innocent discovery of her body after coming home from his paper round.

427. A number of Court of Appeal cases deal with the situation where closing submissions
made by the prosecution are found to be inaccurate or otherwise unfair.  The general
approach employed in R v Roulston [1976] 2 NZLR 644, and subsequently adopted in
Thomas v R (Unreported Court of Appeal 305/98, 15 December 1998), Paniani v R
(Unreported Court of Appeal 158/99, 18 October 1999 and R v Shaw (Unreported
Court of Appeal 429/99, 28 March 2000)), is that the closing submissions made by
counsel should be placed in the context of the case as a whole in order to properly
assess their prejudicial effect on the jury.  These cases relate primarily to the situation
where the prosecution closing submissions are unduly emotional or prejudicial, and do
not deal with the situation where fresh evidence has become available.  However, the
cases emphasise that closing submissions made by the Crown Solicitor form only one
aspect of the case.  They need to be balanced by the submissions made by defence in
closing, and also against the summing up of the trial Judge, in order to determine their
prejudicial impact.
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428. The case of Tamihere v R (Unreported Court of Appeal, 428/90, 21 May 1992)
provides the most useful guidance where fresh evidence has become available that casts
doubt on submissions made by a prosecutor.  In that case, David Tamihere had been
convicted of the murder of two Swedish tourists, Heidi Paakonen and Sven Urban
Hoglin in the Coromandel.  At trial, a Crown witness (Mr Davenport) gave evidence
that Mr Tamihere had given his son a watch that was similar to one owned by Mr
Hoglin.  In their closing submissions, the Crown relied on this evidence as showing a
direct connection between Mr Tamihere and one of his victims.  However, sometime
before the hearing of the appeal, the skeletal remains of Mr Hoglin were discovered in
the Coromandel.  The remains included Mr Hoglin’s watch.

429. The impact of this new discovery was considered by the Court of Appeal.  On the one
hand, the Court recognised that the Crown’s submissions on the watch may have
possibly carried some real weight with the jury.  However, the evidence that had been
adduced at trial linking Mr Hoglin’s watch to Mr Tamihere was only based the
evidence of Mr Davenport; importantly, the watch was never produced at trial.  The
Court also commented that the matter had been given some attention by defence
counsel in closing, and also by the trial Judge in his summing up.  On balance, the
Court found that, notwithstanding the submissions of the Crown, it was still open to the
jury to find that the evidence linking Mr Hoglin’s watch to Mr Tamihere was
inconclusive.  The Court commented that they “may well have put it to one side, and
reached their verdict on the Crown’s evidence of identification supported by the other
circumstantial material”.

430. On balance, and taking into account the matters outlined in the Tamihere decision and
the Roulston line of cases, we cannot conclude that a miscarriage of justice has
occurred.  Firstly, had all the material adduced by the petitioner been available at the
trial, it may have precluded the Crown Prosecutor from closing in the manner he did.
However, it would not have prevented him from presenting the jury with an argument
that the noises which the petitioner heard emanating from Laniet were consistent with
the evidence presented by Dr Dempster.

431. Secondly, it is relevant that the matter was given some attention by both defence
counsel for the petitioner and the trial Judge. Defence counsel made similar
submissions to those made in the petition.  He emphasised that the Crown Solicitor’s
argument - that only the murderer could have heard Laniet gurgling - was incorrect, as
the gurgling could have occurred after Laniet Bain had died.  In addition, he also
submitted that the Crown Solicitor’s address was not supported by the evidence of the
pathologist Dr Dempster, who had only given evidence that the Laniet Bain was likely
to have gurgled while she was alive.  In his summing up, the trial Judge balanced the
arguments from both Crown and defence on this point:

Finally the point emphasised by Mr Wright was what he called a strange feature
of the Accused’s own evidence.  You will recall he said the fact that the
Accused said that he heard Laniet gurgling was very significant.  Counsel
argued that if you had regard to Dr Dempster’s evidence and the Accused’s
evidence, that you must conclude that the accused was in that room between the
first one or two shots and the final fatal shot.  Mr Guest, of course immediately
said that that was not accepted and he submitted to you that the evidence of Dr
Dempster did not go as far as saying that Laniet could not have been making
gurgling noises after the final shot.
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432. The trial Judge also read the relevant sections of Dr Dempster’s and the petitioner’s
evidence on this issue.  The evidence which the Crown Solicitor said linked the
petitioner directly to the murder of Laniet Bain was not conclusive, and rather formed
only one part of the circumstantial Crown case which the jury was asked to consider.

433. Thirdly, we have also been guided by the Court of Appeal’s comments in the Tamihere
decision.  The evidence considered by the Court of Appeal in this case was of
considerably greater significance than the expert reports presented by the petitioner. In
Tamihere, the fresh evidence would, if available at trial, have precluded the Crown
Solicitor from making the submissions altogether.  In the petitioner’s case, however,
the expert reports of Dr Gwynne and Professor Cordner would have only provided
defence counsel with additional material to respond to the Crown Solicitor’s
submissions.  It would have still been open to the jury to conclude that the petitioner
heard his sister gurgling during the commission of the murders.

434. Finally we note that the petitioner’s submissions on Laniet Bain’s gurgling are to some
extent tied to his submissions on the order of shots to Laniet Bain.  The thrust of the
petitioner’s contention as to the order of shots to Laniet Bain is that the first shot was to
the top of her head.  This shot was likely to have been immediately fatal.  If this
submission is to be accepted, however, a natural consequence is that the gurgling
described by both Dr Dempster and Dr Thomson cannot have occurred.   However,
both of these pathologists note that the amount of frothy blood and mucoid in Laniet
Bain’s lungs suggests that Laniet actively breathed in blood and fluid before she died.
We are not satisfied that the evidence by Dr Dempster on the order of shots has been
shown to be wrong, for the reasons discussed earlier.

435. On the basis of the material adduced by the petitioner and having regard to our
investigations into this matter we cannot conclude that a miscarriage of justice has
resulted.  However, we acknowledge that the petitioner has raised matters relevant to
the accuracy of the evidence presented at trial.  We discuss this later in the report.

Section 6.5 – Luminol footprints and bloodstains on David Bain’s socks

Background

436. The petitioner makes a number of allegations about five footprints, made by a
stockinged right foot and which reacted to the blood testing agent luminol, that were
found in the Bain household.  The petitioner also makes submissions about bloodstains
that were found on the underside of his socks.

437. It may be useful, before discussing the specific allegations under this section, to outline
the background to this evidence.  During his forensic examination of the Bain
household, Mr Hentschel from the ESR detected a number of footprints and partial
footprints made in what appeared to be stockinged feet.  The prints reacted to the blood
testing agent luminol, indicating that the prints may have been made in blood.

438. Mr Hentschel attempted to measure these prints.  However, this measurement was
made difficult by the fact that a number of the prints were incomplete, and were
missing either the toes or the heel.  In addition, because the blood testing agent luminol
reveals blood stains as a glow in the dark, there is some measurement error associated
with its use.  Mr Hentschel gave evidence at trial that it was necessary for him to
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measure the length of the “best” complete print that he found.  The length of this print
was about 280 mm:

The first print I measured it was not a complete print.  The area where I would
expect to see the toes was not visible.  I measured the area I could see, in other
words, from the top of the print, top of the ball area to the heel.  I then went into
the hallway and applied Luminol in the hallway outside the entrance to room E.
I found two further prints in that area of the hallway.  These prints were again
made by a right stockinged foot and I recall the direction of this first print.  The
first print that I located in the hall was pointing down the hall towards the front
door.  The second of these prints was pointing in the direction from the hall into
room C.  Both of these prints were measured.  Detective Sergeant Weir recorded
the lengths of each foot but also in my notes I recorded the length of the best
print.  The type of prints were made by a stockinged foot.  The two prints in the
hallway were of comparable appearance.  I have recorded the length of the print
and it is about 280 mm … I indicated the measuring of one of the Luminol prints
in the hallway of the house.  I said I measured it at 280mms.  That print
encompassed both the heel and the toes, that was a complete print from heel to
toe.

439. While the luminol prints were being measured, the Police photographer attempted to
photograph them for later reference.  It would appear, however, that this attempt was
not successful.  This issue is revisited in some greater detail below.  For present
purposes, however, it is sufficient to note that, prior to trial, Mr Guest requested a copy
of these photographs from the Police.  He was however informed by the Police that the
photographs had not turned out.  In his written submissions to the Ministry, he has
indicated that his impression from the Police was that the photographs had been either
under or over exposed, and were accordingly of no use.

440. At a subsequent date, Mr Hentschel measured the length of both Robin Bain’s and
David Bain’s socks, and also the inside of their shoes, to compare these lengths to the
prints that he found.  He gave evidence at trial that Robin Bain’s socks and the inside of
his shoes measured 240 mm and 275 mm respectively; and that David Bain’s socks and
the inside of his shoes were 270 mm and 304 mm respectively.  In addition, during the
postmortem analysis of Robin Bain, Detective Lodge measured the length of Robin
Bain’s feet as being 275 mm.  He did not, however, give evidence on this point, and the
defence did not raise it in cross-examination.  David Bain’s feet were not measured by
either the Police or defence counsel prior to trial, and no evidence was adduced as to
their length.

441. Subsequent to the discovery of the footprints, Mr Hentschel examined Robin Bain’s
shoes and socks, and also David Bain’s socks, to determine if any blood was present.
Luminol testing indicated that no blood was present on either Robin Bain’s shoes or his
socks. However, luminol testing indicated that there were minute traces of blood
present on the whole of the soles of David Bain’s socks.  Two distinct blood spots were
also visible on the edge of the sole of one sock.

442. Mr Hentschel accordingly passed David Bain’s socks on to Dr Cropp of the ESR for
further analysis.  Dr Cropp was unable to group the general blood stains that were on
the soles of David Bain’s socks.  He was, however, able to group the spots of blood on
one of the socks as having come from Stephen or Laniet Bain.  In addition, Dr Cropp
also observed that the spots had soaked completely through the fabric of the sole, and
had highly defined edges.  In his opinion, this meant that it was likely that the spots had
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been made through blood dropping onto the sock, rather than through stepping on
bloodied carpet.  He described these spots in the following terms to the jury:

I have said that I observed two droplets on the socks.  By droplets I mean you
see blood has gone onto the sock as a drop, small drop, rather than having been
transferred from the floor or other blood stained surface.  As to whether those 2
droplets I observed could be picked up by someone walking across a surface
such as a bloodied carpet in stocking feet, it is very, very unlikely because the
edges of the are so well defined.

443. In later cross-examination, Dr Cropp elaborated on this point by commenting that, in
his opinion, it appeared that the droplets had fallen onto the socks from above.

444. In his summing-up to the jury, the Crown Solicitor submitted that, because David Bain
had blood on the soles of his feet, and also because the size of the stockinged prints
found in the house were consistent with the size of David Bain’s feet, it was highly
likely that he had made the prints:

He’s got blood on his feet, on the soles of his feet, because that’s where all the
blood is!  On the floor!  In that room!  There is none in the other rooms, only a
few spots compared to what is in Stephen’s room.  In Stephen’s room there is
blood every where, on the floor, on the carpet, on the walls, over the bodies.  As
he goes out he leaves prints on the carpet in blood.  These stocking prints
showed up under Luminol tests.  The footprints were too big to have come from
the father.  Droplets of blood were also found on the socks the accused was
wearing.

445. The Crown Solicitor also submitted to the jury that the droplets of blood that were
found on the petitioner’s socks were in a place that they could not have been picked up
off the floor.  He also noted that Robin Bain was unlikely to have made the prints,
because there was no blood at all on his socks or shoes.

446. In response to these submissions, defence counsel accepted before the jury that the
footprints found in the Bain household were likely to be David Bain’s, primarily
because blood was found on his socks and there was no blood on Robin Bain’s socks.
However, he suggested to the jury that it was equally plausible that the blood on David
Bain’s socks could well have been deposited innocently, at a time when he was
discovering the bodies after coming home from his paper round.  This point was
reiterated by the trial Judge in his summing-up.

Police Complaints Authority

447. In his book David and Goliath, Mr Karam made a number of allegations about the
blood that was found on the petitioner’s socks.  Amongst other things, Mr Karam
disputed the evidence given at trial that “droplets of blood” could be seen amongst the
larger bloodstains on the petitioner’s socks.  In addition, Mr Karam alleged in a
meeting with the Police Complaints Authority that injustice had occurred in relation to
the evidence adduced at trial on the length of David and Robin Bain’s shoes and socks.
He noted that, while Detective Lodge had measured Robin Bain’s feet and found that
they were 275 mm, this fact had been never put to the jury.  He also noted that David
Bain’s feet had never been measured by the Police.  In relation to this latter point, Mr
Karam noted before the Authority that he had subsequently measured David Bain’s
feet, and found that they are 300 mm in length.  He alleged that this size is inconsistent
with the “best” luminol print length found by Mr Hentschel of 280mm.
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448. To address these allegations, the Police Complaints Authority interviewed the relevant
individuals, and also commissioned a number of tests from Mr Walsh of the ESR.  A
number of substantive points emerged in the course of the Authority review of this
issue.

449. The first point to emerge was that, when interviewed about the length of the “best” print
that he measured in the Bain house, Mr Hentschel qualified his description of the print
somewhat, by saying that while the print was a total print, the extremities of the toes
and heel may not have been visible. Mr Hentschel’s comments before the Police
Complaints Authority are consistent with the evidence given by Detective Weir on this
point:

At the trial, Mr Hentschel referred to one of the 280 mm prints encompassing
the heel and toes as a complete print.  In response to a question from the court he
described both prints as showing the toes and heels from the top of the toes to
heel.  Mr Hentschel has been interviewed as part of this review.  He expressed
the opinion the best footprint he saw would almost be a total length print but you
might not see the extremities of the toes and heel.  He agrees in hindsight he
should perhaps qualified his evidence by saying he may not have been able to
see the extremities of the heel and toes.

Detective Weir who also observed the footprints said in evidence the definition
of the toes was not present – as defined as you would see in wet sand.  He also
believed the edge of the heel was not clearly defined.

450. The second substantive point to emerge in the course of the Police Complaints
Authority review related to the reason why the Crown had presented evidence in
relation to the length of David and Robin Bain’s shoes and socks, and not their actual
feet:

As mentioned earlier, it was intended prior to David’s arrest, to ask him a series
of questions and to request him to undergo a medical examination.  Mr Guest
was with him at the time and advised David against answering questions or
agreeing to a physical examination.  As far as his feet were concerned, the
investigators then adopted the next best course – they measured his socks and
shoes and worked from those.  This issue of the bloody footprints was
thoroughly canvassed at the trial.  There was considerable cross-examination of
witnesses but the length of Robin’s feet did not arise.  However details of
measurements taken by Detective Lodge had been disclosed to the defence prior
to trial and he was available to be questioned on that matter.

451. The third substantive issue to emerge in the course of the Police Complaints Authority
review related to investigations conducted by Mr Walsh of the ESR on the lengths of
prints made by bloodied socks.  Mr Walsh found that a person with a foot the same size
as the petitioner would make varying size prints, depending on a number of variables
including whether they were walking or standing still.  This range of print sizes was,
however, consistent with the size of the print found by Mr Hentschel in the Bain house:

A number of tests have been undertaken by the ESR, Auckland regarding the
length of the bloodied sock prints.  There were a number of difficulties
associated with this determination which included: (1)  There is an unknown
measurement error associated with the measurement of a luminol print.  This
type of print is visualised as a glow in the dark.  A direct measurement will have
some inaccuracy.  Mr Walsh estimates that the measurement could be 5 mm
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greater or lesser than the actual print.  (2)  The print will depend on the extent of
staining on the sole.

The results from the test prints show that a shorter print is made when standing
than when walking.  The length of the prints made with a walking motion were
never measured to be less than 280 mm and were mostly between 290 mm and
300 mm.  From these experiments it could be concluded that a walking person
with a 300 mm foot, making sock prints with the sock completely bloodied,
would be expected to make a print greater than 280 mm.  However it is Mr
Walsh’s opinion that a print of about 280mm could be made.

An examination was also completed of the socks of David Bain.  This testing
showed that the maximum length of the bloodstaining that would be printed by a
person wearing the sock, and who had a 300 mm foot, would be about 288 mm.
Depending on the length of the sock, the length of the bloodstaining could be as
short as about 271 mm.

We have concluded David could have been responsible for these footprints.

Submissions made by the petitioner

452. The petitioner has made a number of submissions in relation to the issue of the bloody
sock prints as outlined above.  These submissions are dealt with point by point as they
arise in the petition document.

(i) Non-disclosure of photographs of the luminol prints

453. The first submission made by the petitioner under this section is that the Police failed to
disclose photographs of the luminol footprints that were taken by the Police
photographer at the Bain house.  Prior to trial, defence counsel requested copies of
these photographs.  He was however informed that the prints had not come out, and
gained the impression that the photographs had been possibly incorrectly exposed.
Subsequent to the Police Complaints Authority review of the Bain case, the Bain
defence team made a number of requests for all photographs that were taken during the
course of the investigation, including any photographs of the luminol footprints.  In
response to these requests, Mr Karam was supplied with photographs of the luminol
footprints in January 1998.  Copies of the photographs are appended to the petition at
pages 230-233 of the volume of supporting documentation.

454. The petitioner has made two separate allegations in relation to the non-disclosure of
these photographs.  Firstly, he has implied that the Police purposefully or negligently
withheld the photographs from the defence.  Secondly, he has alleged that the defence
was seriously prejudiced through not having access to the photographs prior to trial.

455. There is a general duty for the prosecution to disclose personal information upon
request, under the terms of the Official Information Act 1982 (see Commissioner of
Police v Ombudsman [1988] 1 NZLR 385).  We agree that the Police ought to have
disclosed the photographs.  That being said, however, it is difficult to conclude that any
prejudice has resulted to the petitioner from the failure to disclose the photographs,
which are hazy and indistinct.  They depict discrete patches of light, and do not
resemble in any way the sock prints described by Mr Hentschel or Detective Weir at
trial.  In our opinion the photographs would have been of little or no use to the defence
if they had been disclosed prior to trial.  The petitioner submits that the photographs are
in “stark contrast” to the evidence of Mr Hentschel and Detective Sergeant Weir.  The
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implication seems to be that the photographs could be used in the cross-examination of
these witnesses, to discredit their evidence in relation to the sock prints.  However, the
most likely explanation for the reason that the photographs do not resemble the sock
prints described by Mr Hentschel or Detective Sergeant Weir at trial is because the
photographs simply do not show with any clarity the crime scene as witnessed by Mr
Hentschel or Detective Sergeant Weir.  We do not think that the inability of defence
counsel to make such submissions would suggest that a miscarriage of justice has taken
place.

(ii) Mr Durrant’s report

456. The second submission made by the petitioner under this section relates to a report
commissioned by Bain defence team from Mr Durrant on the photographs.

457. Mr Durrant’s report is at page 43 of the volume of supporting documentation.  In total,
he notes that:

I have examined the photographs taken of the luminol testing that was carried
out at Every Street.  I have also read the statements made by Peter Hentschel and
Detective Sergeant Weir.

In the Police [Complaints Authority] inquiry I asked for David’s socks to be
padded and the soles photographed.  The blood stains as photographed do not, I
believe, resemble the stains seen on David’s socks.  I have looked at the luminol
photographs, and I cannot see anything that remotely resembles a sock print as
described in the evidence of Peter Hentschel or Detective Sergeant Weir.
However I do understand that luminol can detect blood which is invisible to the
human eye.  I would therefore suggest that others who are familiar with luminol
testing should examine these photographs, etc.

458. The petitioner alleges that, because the blood patterns on the soles of his socks do not
match the images in the photographs, it is possible that he did not make the sock prints
that were found in the house.

459. In our opinion, however, Mr Durrant’s report does not advance the matter very much.
Mr Durrant expressly notes that he is not an expert in luminol testing, and recommends
that others should be consulted.  In addition, the most likely explanation would appear
to be that the blood patterns on the petitioner’s socks do not match the images in the
photographs because the photographs have not come out properly.

(iii) New evidence relating to the length of feet and sock prints

460. The third submission made by the petitioner under this section relates to the new
evidence that is now available on the length of David and Robin Bain’s feet.
Specifically, the petitioner submits that, given that the petitioner’s footprints are 300
mm and that the length of the “best print” measured by Mr Henstschel was 280 mm, it
is unlikely that the petitioner made the prints that were found upstairs in the Bain
house.  Rather, he contends that, if the thickness of a pair of socks is added to the print
length, the length of the prints is much more consistent with Robin Bain’s feet.

461. The petitioner also submits that Mr Hentschel has now retracted the evidence he gave at
trial that the “best print” he measured was “a complete print from heel to toe”, by
subsequently stating before the Police Complaints Authority that “he should have
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perhaps qualified his evidence by saying he may not have been able to see the
extremities of the heel and toes”.

462. We do not think that a miscarriage of justice has occurred in relation to these matters,
for the following reasons.

463. None of the evidence the petitioner has submitted under this ground is “fresh”, in the
sense that it was all available at the time of trial for the Crown and defence to make
submissions upon if necessary.  Details of the length of Robin Bain’s feet had been
disclosed to the defence; and the length of David Bain’s feet was certainly within the
realm of discovery of the defence.  In any event, it does not appear that the length of the
sock prints was an important component of either the Crown or the defence case at trial.
Rather, the major hurdle for the defence to overcome at trial was the fact that, while
David Bain was found to have blood on his socks, Robin Bain had no blood on either
his  socks or soles of his shoes.  This allowed the Crown to strongly suggest that the
prints could only have been made by the petitioner.  In papers provided at a meeting on
9 July 1999, the Bain defence team submitted that it was possible that Robin Bain had
no blood on his socks because he had possibly washed them before committing suicide.
We do not think that this submission takes the matter very far.  This line of argument, if
tenable, was available to defence counsel at trial.

464. Finally, we have placed some weight on the report of Mr Walsh that was conducted as
part of the Police Complaints Authority review.  Mr Walsh conducted a number of tests
into the length of print that is produced by a person with a foot the same size as the
petitioner’s.  In doing so, he took into account the error that is associated with the
measurement of a luminol print, and also took into account the fact that Mr Hentschel
has commented that he may not have been able to see the extremities of the toes or heel
when he was measuring the print.  Mr Walsh has concluded that the prints could have
been the petitioner’s.  The petitioner has not provided any expert opinion to rebut this
conclusion.

(iii) Section 6.5.5:  The significance of the blood on the socks

465. The petitioner concludes his submissions under this section by making a number of
generalised comments under section 6.5.5 about the significance of the blood on the
socks.  He comments that the question of how the blood stains that were observed on
the petitioner’s socks by Mr Hentschel and Mr Cropp might have occurred is a matter
for speculation.  He suggests that the blood stains might have been old, and could
possibly have been deposited some time prior to the date of the murders.  He also
comments that, given the fact that there was no blood on the upper side of his socks, it
would seem possible that the blood on his socks could have been deposited innocently,
as he went from room to room after returning home from his paper round to find his
family dead.

466. Again, we do not think that any of these arguments suggest a miscarriage of justice.  No
fresh evidence is provided by the petitioner to support these contentions.  In addition,
we would note that, in his cross-examination and closing submissions, defence counsel
argued along similar lines to the suggestions made by the petitioner.  On the basis of
these arguments, it was open to the jury to conclude either that the sock prints were
made innocently by the petitioner upon coming home from his paper round, or
alternatively were made by the petitioner as he murdered his family.
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467. In considering the petitioner’s submissions under this heading we have considered the
possible cumulative effect of the issues raised.  In particular we have had regard to Mr
Wright’s remark to the jury that the prints were too big to have come from Robin Bain,
the non-disclosure of the photographs, and Mr Hentschel’s qualification of his position
from trial on the completeness of the footprints.  However, we are unable to conclude
that a miscarriage of justice has resulted in relation to this matter for the simple reason
that no blood was detected on the soles of Robin Bain’s shoes or on his socks.

Section 7 - The case against Robin Bain: New evidence

468. The allegations that are advanced in section 7 of the petition are generally described as
involving “new evidence in the case against Robin Bain”.  The petitioner alleges that
much of the evidence that was advanced at trial on the possibility that Robin Bain
murdered his family, and then subsequently committed suicide, was incorrect,
incomplete, and misleading.  In this regard, the petitioner submits a range of evidence
on this subject, which he contends is either “fresh” or was omitted by his defence
counsel at trial.

Section 7.2 - The Bain family dynamics and the mental state of Robin Bain

469. The petitioner alleges that defence counsel failed to seek and lead evidence at trial on
the dynamics that existed among the Cullen-Bain family around the time of the
murders.  This evidence includes:

• extracts taken from Margaret Bain’s diaries, where she refers to Robin Bain as
“Belial”;

• the fact that Robin Bain often slept in a caravan on weekends, and at the Taieri
school house during the week; and

• the untidy and dilapidated state of the Bain house at Every Street.

470. The petitioner also submits that defence counsel failed to seek and lead evidence on the
“mental state” of Robin Bain leading up to the murders.  This evidence includes:

• a statement from an unnamed psychologist4 who describes her impressions of
Robin Bain when he lived in Papua New Guinea;

• a statement taken by the Police prior to trial from [                  ], a registered
psychologist and friend of the Bain family;

• a statement taken by the Police prior to trial from [                           ], a friend of
the Bain family; and

• an unsworn and undated statement made to Mr Joe Karam by [                      ], a
cousin of Robin Bain’s.

471. We do not think that the submissions made by the petitioner on the dynamics that
existed in the Bain family points to a miscarriage of justice.  There was evidence at the
trial of the family situation.  It came from the Crown witnesses (Janice Clark, Robert
Clark, Valerie Boyd, John Boyd, and Barbara Neasmith) and David Bain.  In addition,
the issue of Robin Bain’s sleeping arrangements were discussed in detail at trial in the

                                                
4The statement is taken from the book The Mask of Sanity by James McNeish.  Mr McNeish gives the
psychologist the non-de-plume Wendy Maitland.
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evidence of Ms Darlene Thomson (a school teacher who taught at the Taieri Beach
school while Robin Bain was employed as principal), and in the evidence of Ms
Barbara Neasmith, a friend of the Bain family.  Similarly, the state of the Bain house at
the time of the murders was covered in the evidence of Constable Murray Stapp, and
was also available in the Police video of the house that was shown to the jury.  The
petitioner does not offer any new evidence in this regard.

472. We understand that defence counsel had access to Margaret Bain’s diaries prior to trial.
In any event, the information contained in the diaries is neither cogent nor compelling.

473. We also do not think that the evidence presented by the petitioner on the “mental state”
of Robin Bain prior to the murders in any way indicates a miscarriage of justice.  The
quotation from the psychologist “Wendy Maitland” is anonymous and unsworn, and
relates to a period seven years prior to the murders.  Similarly, the comments made to
Mr Joe Karam by [                            ] are unsworn and speculative.

474. Finally, the statements of [                                  ] and [                             ] are neither
“fresh” nor of sufficient cogency to warrant reference of the petitioner’s case to the
Court of Appeal.  Both of the statements were disclosed to defence counsel prior to
trial.  However, counsel has indicated to us in his response to the petition that he
consciously elected not to adduce this evidence at trial because, in his assessment, the
statements were general and of limited probative value.  We have considered the
statements and agree with that assessment.

Sections 7.3 - 7.6: Motive and “fresh” evidence corroborating Mr Cottle

475. In the remainder of section 7, the petitioner submits a range of material that he alleges
constitutes “fresh” and compelling evidence relating to a possible motive that Robin
Bain may have had for murdering his family.

Background

476. The majority of this material relates to the evidence of Mr Dean Cottle.  It may be
useful to set out the background to this evidence.  Mr Cottle was an associate of Laniet
Bain.  He was interviewed by the Police in the Dunedin Police station on 23 June 1994,
three days after the murders.  At the time he was 27 years of age and unemployed.  He
was accompanied by his solicitor.

477. In his statement Mr Cottle said that he had met Laniet Bain about ten months earlier in
a bar in Dunedin.  They had got to know one another and had become friends.  They
had seen each other regularly for a time, but the frequency of their meetings had
decreased and he had not seen Laniet for three to four weeks prior to the murders.

478. According to Mr Cottle, Laniet Bain had told him that she had been a prostitute.  She
had also told him about her family.  He reported what she had said in the following
terms:

About the family, she told me that her father Robin had been having sex with
her and this had been happening for year [sic].  That he was still doing this as I
believed it.  She told me that she wouldn’t go to bed until 3am … She didn’t
want it coming out what had happened to her, I wasn’t to tell anyone.  It was one
of the reasons for her leaving home.  She was also fed up with everything.  Her
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mother was hassling her and they used to sit around and each take turns talking
to God.

479. Laniet Bain also told Mr Cottle that her sister Arawa had been involved in prostitution.

480. On about Friday 17 June 1994, three days before the murders, Mr Cottle saw Laniet
Bain coming out of a coffee shop.  He stopped and spoke to her on the footpath.  He
reported their conversation in these terms:

She told me that she was going to make a new start of everything, that her
parents had been questioning her about what she was doing.  She said that she
was going to tell them everything and make a clean start of things.  I said that if
she wanted to talk to give me a ring or if she wanted to go out for dinner.  She
had always been very very scared of her parents finding out what she was doing.
I thought by saying this she was going to tell her parents about prostitution.

I also presumed that she was going to talk about the incest because she said
everything.  That was about all we said, I don’t think it would have taken longer
than five minutes.  I didn’t see any friends that she could have been with.

481. Later in his statement he added:

The night she told me about what her father had done to her, she also told me
before this that something had happened to her in Papua New Guinea.  She
didn’t say what but I presumed she meant something sexual.  After that she
started crying and told me about what her father did to her.

482. During the course of the petitioner’s trial, defence counsel sought to call Mr Cottle to
give evidence.  As a number of aspects of his statement to the Police were hearsay, the
admissibility of his evidence was raised with the Judge.  Mr Cottle was not, however,
present at Court to enable the Judge to assess him in person.  Accordingly, the Judge
heard submissions on the admissibility of Mr Cottle’s statement in his absence.

483. Amongst other submissions, defence counsel sought to have Mr Cottle’s statement
admitted under the exception to the hearsay rule formulated by Cooke P in R v Baker 4
CRNZ 282.  Specifically, Mr Guest relied on the passage in this case where the
President noted that in admitting hearsay evidence:

 it may be more helpful to go straight to basics and ask whether in the particular
circumstances it is reasonably safe and of sufficient relevance to admit the
evidence notwithstanding the dangers against which the hearsay rule guards.
Essentially the whole question is one of degree … if the evidence is admitted the
Judge may and where the facts so require should advise the jury to consider
carefully both whether they are satisfied that the witness can be relied on as
accurately reporting the statement and whether the maker of the statement may
have exaggerated or spoken loosely or in some cases even lied.  The fact that
they have not had the advantage of seeing that person in the witness box and that
he or she has not been tested on oath and in cross-examination can likewise be
underlined by the Judge as far as necessary.

484. In response to these submissions, the trial Judge concluded that, on balance, he was not
convinced that it would be safe to admit Mr Cottle’s evidence.  It may be useful to set
these comments out in full:

The present crimes were horrific and the jury, like every other person, will be
considering why they occurred.  Any evidence that might shed light on this
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must, in my view, be relevant.  A motive for Robin Bain is certainly relevant to
the primary issue in this case.  If sufficient relevance were the only test then I
would be inclined to admit the evidence despite its remoteness in time and
questionable probative value.  However, the real stumbling block is the question
of reliability.  The recipient of this statement by Laniet, so far as the Court is
aware, is a 27 year old unemployed man who has failed to appear in answer to a
summons.  If he had been present I would have required him to be called to
enable a judgment to be made as to whether what he said was reasonably safe or
reliable but that assessment is just not possible.

As Mrs Grills argued, the written statement which Cottle gave to the Police has
some inherent problems and suggestions of unreliability.  The vital passage
concerns a five minute conversation on the footpath and appears to depend on
Dean Cottle’s assumptions rather than any clear statement of intention that she
was going to tell her parents on that particular weekend and what she was going
to tell them.  It is difficult from the statement itself what Laniet actually said and
what the witness just surmised.  From the evidence before me, I am unable to
conclude that it would be reasonably safe to admit the evidence of Dean Cottle
or that there are any other aspects of this case which would enable me to
conclude that his evidence would have sufficient reliability and be of probative
value.

485. On the Friday of the third week of the trial, subsequent to the final submissions of the
Crown Solicitor to the jury, Mr Cottle voluntarily appeared before the Court.  The
Judge decided that, notwithstanding the late stage of the trial, defence counsel could
proceed with an application to call Mr Cottle’s evidence.

486. At the Judge’s direction, Mr Cottle appeared in the Court in the absence of the jury.  He
was in a disturbed state, having come direct from the District Court where he had been
held in custody.  He had not had the opportunity to be briefed by either Mr Guest or
any other lawyer and commented repeatedly that he was unable to give sensible
evidence in the trial and wished to have some time to reflect, to consult a lawyer of his
own, and to generally consider his position.

487. Mr Cottle answered a number of questions put to him by the Judge, defence counsel,
and the Crown Solicitor in an attempt to determine whether the trial should be delayed
or should proceed.  When asked whether he could give any evidence that would reflect
on the trial, Mr Cottle replied that he could only give the evidence that was in his
statement.  Mr Cottle also said that his statement to the Police was true.  However, he
could not remember the details of what Laniet Bain had said to him.

488. The Judge indicated in his ruling, Ruling No.8, that he was prepared to accept that Mr
Cottle’s lack of memory in this regard may be due to his confusion and failure to be
briefed rather than by any intrinsic unreliability.  However, he concluded that he was
unwilling to admit Mr Cottle’s evidence.  In doing so, he reiterated the comments made
in his previous ruling that, in his opinion, the evidence was not reasonably safe or
reliable, and for that reason did not warrant a waiver of the hearsay rule.

489. Subsequent to his conviction, the petitioner appealed to the Court of Appeal.  The
principal question at issue in the appeal was whether the trial Judge was in error in
excluding Mr Cottle’s evidence at trial.

490. Pursuant to the appeal, Mr Cottle swore an affidavit dated 26 June 1995.  In the course
of this affidavit he added some further details relating to his knowledge of Laniet Bain
and other members of the Bain family:
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Laniet was clearly agitated on the Friday afternoon before the killings.  She told
me that she was going home that weekend to tell the family everything about
what had been occurring.  She also said “I am going to put a stop to everything”.
She actually used the term that she was sick of “everyone getting up her” and
she was referring to her sexual activities as a prostitute and the incest which was
occurring with her father.  She was complaining to me about being used
continually sexually and that she was clearly fed up with being used.  Although
she did not actually refer to the incest with her father during the Friday
conversation it was quite clear to me that she was referring to the conversation
that I had had some months earlier with her in which she had clearly been
agitated about the incestuous relationship between her and her father … She also
told me that the incestuous relationship with her father had commenced in Papua
New Guinea.

491. The Court of Appeal gave lengthy consideration to the admissibility of the material
contained in Mr Cottle’s statement and subsequent affidavit.  The Court observed:

The critical conversation in which Laniet Bain is said to have told Mr Cottle that
she was going to tell her parents everything and make a clean start was a short
conversation of between five and ten minutes occurring on the footpath of a
public street.  Not surprisingly, there are variations between what Mr Cottle said
to the Police and what he was able to recollect for the purpose of his affidavit …
much of what Mr Cottle reports, as the trial Judge critically observed, depend on
his assumptions, so much so that it is difficult to ascertain what Laniet Bain
actually said and what Mr Cottle surmised.  For example, in his statement Mr
Cottle “presumed” that Laniet Bain was going to talk about her father’s alleged
incest because she said she was going to tell them “everything”.  Yet, moments
before he said that he “thought” she was going to tell her parents about her
prostitution.

Moreover, the statements which Mr Cottle reports are, if anything, much more
consistent with Laniet Bain returning home to tell her parents about her
prostitution than the alleged incest with her father.  Laniet Bain’s intention to
“make a new start” and “make a clean start of things” are phrases which are
more consistent with her activities as a prostitute than her alleged incest by her
father … It was, in fact, only Mr Cottle’s assumption that she was referring to
her father’s incest as well as her prostitution that makes the statement Laniet
Bain made relevant to the issue whether Robin Bain had a motive to kill his
family.

492. On this basis, the Court upheld the trial Judge’s ruling on the inadmissibility of Mr
Cottle’s statement.  The Court also concluded that the material contained in Mr Cottle’s
affidavit was inadmissible.

New material bearing on Mr Cottle’s evidence

493. The petition contains a range of new material relating to the question of Mr Cottle’s
evidence.  This new material is as follows.

[                          ]

494. [                ] swore an affidavit on 16 August 1996, regarding conversations with Laniet
Bain and Robin Bain that occurred in a [       ] co-owned by him and [                 ]
Laniet Bain lived across from [                ] and [                       ] for approximately a
year prior to her death.
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495. Amongst other things, [                ] deposes in his affidavit that at around April 1994 he
had a discussion with Laniet Bain, where she is purported to have told him that “I am
having an affair with my father”.  [              ] also deposes that, either a week or a
month prior to this admission, he had a conversation with [             ], whom he
understood to be Laniet Bain’s [           ].  In this conversation, [                 ] is purported
to have said that Laniet Bain was a prostitute, and that he was acting as her “pimp”.
Finally, [                 ] swears that Robin Bain would come into his shop from time to
time to purchase items, and to pay his daughter’s outstanding accounts.  The last time
that he did so was on the afternoon of 19 June 1994, between 3pm and 5pm.  [              ]
[    ] deposes that this final visit was “out of the blue” and “unusual” because Robin
Bain normally only paid his daughter’s account when telephoned by [        ] or his
partner.  He had not however been telephoned on this occasion.

496. Defence counsel claims he was never told of this information, and [        ] in his
affidavit states that he has never met Mr Guest.  The petitioner, however, submits that
Mr Guest was told about this information by [             ].  In relation to this point, we
think it sufficient to conclude that, while the evidence is not new in time, it appears that
it was not available to defence counsel.

[                          ]

497. The petitioner submits a note from [                      ], a friend of Laniet and David
Bain’s. The petitioner alleges that, approximately six weeks prior to the murders, [       ]
[   ] had a conversation with Laniet Bain at the University of Otago, where she
discussed relationships between a number of the members of the Bain family, and said
“I can’t stand what Dad’s doing to me anymore”.  In response to this conversation, [   ]
[      ] made a note to himself saying “What is going on between Laniet and her Dad”.

[                       ]

498. [                       ], in an affidavit sworn on 11 November 1998, deposes that during 1994
he held the franchise for a business called [                                                    ].  On
Friday 17 June 1994 he interviewed Laniet Bain in relation to a tele-marketing position
in his company.  On the basis of this interview and a trial period, he decided to employ
her.  He deposes that “she seemed very pleased, excited, and happy about getting the
job”.  While [            ] does not give an exact time at which the interview took place,
the petitioner submits that it occurred two to three hours before Laniet Bain’s
conversation with Mr Cottle.

[                      ]

499. The petitioner submits two letters from [                      ] of New Plymouth.  [           ]
originally wrote to counsel for the petitioner on 3 February 1997, alleging that Margaret
Bain’s mother had told her mother-in-law that [

                                                                                         ].  Counsel for the petitioner then
wrote to [       ] asking her to clarify whether Margaret Bain’s mother had told her
mother-in-law that [
                                                                                                 ].  In response to this query,
[            ] indicated that she was unsure exactly of [                      ], and that the
incestuous relationship may have been speculation on her mother-in-law’s part.
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Medical files on Laniet Bain

500. Mr Stephen O’Driscoll, counsel for the petitioner, was approached in 1996 by [
             ], a medical practitioner from Dunedin.  She claimed that she had information
that may be relevant to the petitioner’s case.  Subsequent inquiries conducted by Mr
Karam revealed that [             ] had been Laniet Bain’s doctor prior to her death, and
that, during one or more consultations, she had formed the opinion [
                                                  ].  According to Mr Karam, this opinion was
documented in notes that [        ] made at the time.

501. Both the Ministry of Justice and Mr Colin Withnall QC have since approached [
             ]s solicitor, [                    ], to establish the exact nature of [                   ]s
medical opinion, and the basis for such a view.  However, [                  ] has now
indicated that she is now unwilling to make a full statement or to release her notes, for
reasons of patient confidentiality.

[                       ]

502. [                ], a friend of Arawa Bain’s, made a statement to the Police prior to trial in
which he recalls a discussion with Arawa.  Specifically, he deposes that Arawa told him
that she was taking her mother’s side because she knew “what [Robin] had done”.

[                          ]

503. [                             ] of Christchurch in an affidavit sworn on 12 November 1998
deposes that for two months during 1993 she and Laniet Bain worked together as
prostitutes, through the medium of an escort agency that [         ] had established.
During this time, Laniet and [          ]n became good friends.  [                   ] also relates
a conversation where:

she asked me how it came about that I started work as a prostitute.  I told her
that I had been raped when I was 15.  This seemed to upset her greatly and she
started crying and told me that the same thing had happened to her.  I asked who
it was and she told me that it was her father and that it started when the family
was still in Papua New Guinea.  She said that she had wanted to tell her mother
but she felt that her mother wouldn’t understand and so she couldn’t tell her … I
told her she should go to the Police.  I said I would take her any time she wanted
to go.  She said “no-one will believe me because of his standing” which I took to
mean that, because he was a teacher and a Church man and because of the power
he had over her, he would be believed and she would not.

504. [          ] also said that, although Laniet Bain never told her that she had been
                                                                                                                               t.  In her
words:

[

                                                    ]
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Submissions made by the petitioner

505. The petitioner makes two submissions in relation to this material.  Firstly, the petitioner
concedes that the trial Judge may have been correct in exercising his discretion to rule
Mr Cottle’s evidence inadmissible as, at the time of trial, there was no other evidence to
indicate that Mr Cottle’s evidence was reliable.  Since this time, however, a substantial
amount of material has now come to light which, in the petitioner’s opinion, essentially
corroborates Mr Cottle’s statement and subsequent affidavit.  The petitioner submits
that, when considered in its totality, the new material that is now available changes Mr
Cottle’s statement from “unreliable” to “reliable”.

506. In the alternative, the petitioner submits that, even if Mr Cottle’s statement and
affidavit are discounted, the new material that is now available is on its own compelling
evidence of a miscarriage of justice.

507. In support of these submissions, the petitioner refers to the case of R v Haig (CA
408/95).  In that case the Court of Appeal considered the admissibility of 15 hearsay
statements, the acceptance of which could have provided a possible motive for murder.
In considering whether the evidence should be rejected on the basis that its prejudicial
effect outweighed its probative value, the Court observed:

the very volume of witnesses reporting statements of a broadly similar kind
made by Roderique on a variety of occasions, tends to give confidence that there
is at least a sub-stratum of reliable information.

508. It is this passage of the judgment which is relied upon by the petitioner.  Specifically,
the petitioner submits that the new material that is now available, when considered in
its totality, has the effect of corroborating Mr Cottle’s statement, thus changing its
status from “unreliable” to “reliable”.

Conclusion

509. In assessing the material supplied by the petitioner under this section, we think it
important to emphasise at the outset that issues relating to the relevance and reliability
of Mr Cottle’s evidence cannot be considered in isolation.  The petitioner places some
weight on the comments of the trial Judge that, if the relevance of Mr Cottle’s evidence
were the only issue for him to consider, he would have been prepared to admit his
statement.  However, as the Court of Appeal explicitly commented in the petitioner’s
appeal from trial, this approach is inadvisable.  Rather, when dealing with Cooke P’s
conjoint exception to the hearsay rule:

it is preferable to have regard to the substance of the proposed evidence, who
made the statement, the manner in which it was made, and all other relevant
circumstances, including whether the original or direct evidence is available, and
then to make an overall assessment whether the evidence is sufficiently relevant
and reliable to be admitted, notwithstanding that it is hearsay evidence.

510. It is on this basis that we have considered the petitioner’s submissions.

511. In our opinion, the material from [              ], [             ], [       ], and [        ] is
ambiguous and has little cogency.
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512. The note from [        ] is open to a number of interpretations, and would require the
witness to explain what he meant by it.  We asked counsel for the petitioner to obtain
an affidavit from [        ] in this regard.  No affidavit however has been forthcoming.
We also note that this information is not “fresh”, insofar as defence counsel was aware
of it at the time of trial.  Mr Guest in his submission notes that [      ] could recall no
more than that Laniet was trying to contact David.

513. Similarly [       ]’s affidavit about the comments made by Laniet Bain is open to a
number of interpretations.  At best, the value of the affidavit is that it shows that Laniet
had obtained employment, and appeared to be pleased with this outcome.

514. The relevant portions of [       ]’s letters are based on hearsay at least twice removed
from their source.  [            ]’s mother-in-law has since died.  No real conclusions can
be drawn from the material contained in these letters.

515. Finally, we note that [        ]’s statement is not fresh evidence and it does not provide
context as to what it refers.  Alone it does not have any significant meaning.

516. In our opinion, the only material that is potentially useful are the affidavits of [             ]
      ] and [                    ] and, if available, [            ]’s medical files.  When taken
together, the affidavits appear to corroborate the parts of Mr Cottle’s statement where
he alleges he was told of an incestuous relationship between Laniet and her father.  The
affidavits also corroborate Mr Cottle’s statements that Laniet was a prostitute.  The
relevant parts of the statements are however hearsay, and are therefore inadmissible
unless they can be found to fall under one of the exceptions to the hearsay rule.

517. We have given full consideration to the material contained in the affidavits of [             ]
[           ] and [      ].  In addition, we have considered the possibility of referring the
issue of the medical files held by [               ] to the Court of Appeal, with an invitation
to the Court to consider as a preliminary matter whether it is appropriate for it to have
inquiries made on its behalf in relation to the files.

518. On balance, we do not however think that the information provided by the petitioner is
cogent enough to indicate a miscarriage of justice.  The petitioner submits the affidavits
of [                    ] and [                ] and also possibly the medical files held by [        ]
provide a “sub-stratum of reliable information” which changes the status of Mr Cottle’s
statement from unreliable to reliable.  However, whatever the reliability of this
evidence, it does not establish whether Laniet intended to disclose anything to the
family at the relevant time and, if so, what was actually revealed.  As both the trial
Judge and the Court of Appeal note, the key aspect of Mr Cottle’s evidence is the
implication that Laniet was about to tell her family about “everything” during the
weekend of the killings.  This feature of Mr Cottle’s evidence, according to the
petitioner, most clearly provides a motive for Robin Bain to have committed the
murders.  However, the affidavits of [           ] and [                   ] and, as far as we have
been able to ascertain, the medical files held by [                 ] do not offer any support
for Mr Cottle’s statement in this regard.  Rather, they only provide corroboration for
Mr Cottle’s more general assertion that Laniet Bain had told him that she was a
prostitute, and was having an incestuous relationship with her father.  The difficulties
with Mr Cottle’s evidence still remain.  We can only reiterate the comments made by
the Court of Appeal on this issue:
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In his statement Mr Cottle “presumed” that Laniet Bain was going to talk about
her father’s alleged incest because she said she was going to tell them
“everything”.  Yet, moments before she said that he “thought” she was going to
tell her parents about her prostitution … It was, in fact, only Mr Cottle’s
assumption that she was referring to her father’s incest as well as her
prostitution that makes the statement Laniet Bain made relevant to the issue
whether Robin Bain had a motive to kill his family.

519. For the reasons outlined above, we do not think that the material supplied by the
petitioner under this heading points to a miscarriage of justice, or otherwise warrants a
referral of his case to the Court of Appeal.

Section 8 - The Crown’s expert evidence to exclude murder suicide

520. Under this section, the petitioner submits that there is new evidence indicating that
Robin is likely to have committed suicide.

521. It may be useful to set out the background to this evidence.  At trial, the Crown
submitted that it was highly unlikely that Robin Bain committed suicide.  Dr Dempster,
the pathologist who had attended the scene and conducted the post mortems on all of
the deceased, considered that the location of the wound was ‘an unusual site of entry
for a self inflicted gunshot wound’.  He found that the trajectory of the bullet through
Robin’s head was even more unusual than the position of the entry wound, if the
wound were to be considered self inflicted.  He also considered the blood spatter on
Robin’s left hand, which he believed likely to have been deposited there after radiating
out from the injury site at the moment that the bullet was fired, and the length of the
rifle.

522. Dr Dempster’s conclusion was cited by the trial Judge in summing up:

I have had regard to the material I observed on the curtain, the position of the
body, the weapon itself, the site of the entry wound and its direction in
considering whether it could be self-inflicted.  I considered it unlikely that this
death was self-inflicted on the basis of the anomalies in terms of the location of
the weapon, location of blood spots, the location of the entry wound and its
direction through the head.

523. In addition, Dr Dempster found that Robin’s stomach was ‘effectively empty’, and his
bladder contained ‘around 400 mm of urine’ (the reference to ‘mm’ is probably an error
made during transcription.  Presumably, Dr Dempster would have measured the liquid
in millilitres, and referred to ‘ml’ in oral evidence at court), which he regards as “a
normal overnight collection, the amount an individual would pass on getting up in the
morning”.

524. Dr Dempster also observed at trial that there were a number of minor injuries to the
backs of both of Robin Bain’s hands.  These were described by Dr Dempster as
generally being superficial abrasions where small fragments of skin had been lost.  The
injuries were described by Dr Dempster as not being fresh and were identified as being
“inflicted probably 18 hours or more previously”.

525. Notwithstanding the above, Dr Dempster did not rule out the possibility that Robin
Bain committed suicide.  He stated:
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In my opinion as to whether it would be possible for a person of the deceased’s
height to have inflicted this entry wound from the rifle exhibit 14 himself,
assuming he had activated the trigger with his left hand it is possible.

526. The defence sought to strengthen the likelihood, in the jury’s mind, that Robin Bain
committed suicide, through its cross-examination of Dr Dempster.  It did not call its
own expert witness on the matter.  However, in preparing for and at trial, defence
counsel consulted with Dr Ranson, a specialist in forensic medicine and pathology,
from the Victorian Institute of Forensic Pathology.  Dr Ranson prepared a detailed
report for the defence (which is annexed to the petition), and was available to give
defence counsel verbal advice before and during the trial.  While Dr Ranson was not
called to give evidence (for tactical reasons), the information he provided was used to
cross-examine Dr Dempster and other witnesses.  Defence counsel demonstrated in the
courtroom that it was physically possible for a person to self-inflict the wound inflicted
on Robin Bain.  Dr Dempster confirmed this.  Dr Dempster was also cross examined
extensively on the manner in which the rifle could be held, the blood spatters and the
position and direction of the entry wound.  He was further questioned by the Court on
these latter matters.

527. In addition, the Crown produced evidence at trial that there were no fingerprints on the
rifle that could be attributed to Robin Bain.  In response, the defence argued that,
according to the Police’s own experience, it is by no means unusual for fingerprints not
to be found on a weapon used by a person committing crimes.

Submissions made by the petitioner

528. The petitioner has made a number of allegations that relate to the likelihood of Robin
Bain having committed suicide.  First, he refutes the Crown’s evidence that anything
can be inferred from the fact that Robin Bain’s fingerprints were not found on the
firearm in question.  He produces a report from Senior Sergeant J J Page, of the
Victoria Police, indicating that it is common for weapons used in crimes not to bear any
fingerprints.

529. Next, the petitioner challenges the evidence of Dr Dempster, the pathologist who
attended the crime scene and conducted the post mortems on all of the deceased.  The
petitioner has commissioned a report from Dr Stephen Cordner of the Victorian
Institute of Forensic Medicine.  The petitioner submits that Dr Cordner’s report
strongly refutes every point made by the Crown experts in support of the proposition
that suicide was unlikely.  Dr Cordner’s report deals with the following issues:

• the blood and brain spatters that Dr Dempster saw on the curtain near Robin’s
body;

• the position of Robin Bain’s body;
• the length of the weapon and the difficulty in shooting oneself with it;
• the site of the entry wound;
• the direction of the wound;
• the absence of a suicide note;
• the absence of Robin Bain’s fingerprints on the silencer or on any other part of the

weapon;
• the position of the spent shell;
• the upright bullet magazine close to Robin Bain’s hand;
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• the blood spatter on Robin Bain’s fingernail.

530. Dr Cordner concludes as follows:

The grounds apparently relied upon to demonstrate the unlikelihood of Robin
Bain killing himself seem to me to be unsafe.  On the forensic pathology
materials provided to me, I have no difficulty in conceiving that Robin Bain
committed suicide.

531. The petitioner goes on to make particular reference to the fact that Dr Dempster did not
measure Robin Bain’s arms, and that, despite testifying that it would be difficult for
Robin to reach the trigger of the rifle in the position that it must have been in if the
wound was self inflicted, his original scene notes read as follows:

the distance from the trigger of the rifle to the end of the silencer is .790 mm.
(sic) and it is perfectly feasible for someone of my build to point the rifle, place
the muzzle against the temple and reach the trigger with the arm.

532. These scene notes were not disclosed to the defence at the time of the trial.

533. The petitioner has also provided a report from Dr James Gwynne, pathologist, which
supports the submission that Robin Bain committed suicide.  Dr Gwynne stresses that
he came to the case independently, having read Mr Karam’s book and become
sufficiently interested to contact Mr Karam.  He received “certain documents relating to
the trial and also pathologists’ reports and photographs from the files of the case” from
Mr Karam, analysed them, and has submitted his report to the Bain defence team who
in turn provided the Ministry with this report.  He is at pains to make clear that he has
not received instructions, nor been paid by any party in relation to this work.  His
conclusions are as follows:

• the position and direction of the wound are consistent with suicide;

• there are injuries to the back of Robin’s hands commensurate with his having been
in a physical struggle; and;

• that “it is well known that stress, agitation and preoccupation tend to distract an
individual from the discomfort of a full bladder.”

Submissions from Mr Guest

534. In our assessment of the allegations that are made under this ground, we gave defence
counsel for the petitioner at trial, Mr Guest, the opportunity to respond.

535. Mr Guest acknowledged that he did not have Dr Dempster’s working notes at the time
of trial.  He stated that it is not his practice to ask for scientist’s or other experts’
working notes in discovery.  He has subsequently been provided with Dr Dempster’s
notes, and has found nothing in them that would have assisted him in cross-
examination.

Interview with Dr Dempster

536. Officials met with Dr Dempster to allow him to respond to the allegations made.  Dr
Dempster indicated the limited weight that could be placed on his comments during the
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examination at the scene, before he has the opportunity to perform the post mortem.
Once Dr Dempster conducted the post-mortem examination of Robin Bain, the
trajectory of the bullet through his skull caused Dr Dempster to consider suicide
unlikely.

537. Dr Dempster was at pains to emphasise that both he and Dr Cordner, whose report on
his work he had read, are dealing in probabilities, not certainties, when considering the
manner of Robin’s death.  He agreed with Dr Cordner that he is not an expert on blood
spatter trajectories, and stated that the ESR were asked to analyse the pattern of blood
on the curtain close to Robin.  However, that analysis was not ready by the time of
depositions, and it fell to him to give evidence upon the matter.  He was concerned that
evidence was not given on this subject by a properly qualified expert in the appropriate
field.

538. Dr Dempster stands by his evidence as given at trial.  He stated, as does Dr Cordner,
that pathologists do not, as a rule, measure the arms of deceased persons.  As to Dr
Cordner’s comments about the tracks of blood on Robin’s head, Dr Dempster stated
that the photographs do not accurately show which way was ‘up’ in terms of the
position of the wound and the position of Robin’s head.  From his view of the body at
the scene, without Robin’s body being moved, the blood could have tracked in both
directions (as it appears to have done in the photographs), possibly using Robin’s hair
as a ‘wick’.  As to the mysterious smudge of blood referred to by Dr Cordner, Dr
Dempster confirms that it was caused when the Police removed the body from the
house.  He agrees with Dr Cordner that the body had not been moved significantly
between death and the time that the Police took photographs of the scene.

539. For completeness we note that the petitioner has, in a supplementary submission, made
allegations of “bungling” by Dr Dempster in the early stages of the investigation.
These appear to rely on two statements by two Police officers during the Police
debriefing, to which we refer earlier.  These are contradicted by the expert report from
Dr Thomson and we do not find them convincing.

Conclusion

540. The petitioner has not actually submitted any fresh evidence to support his submissions.
Rather, the petitioner has commissioned expert advisers to reassess information that
was otherwise available at trial.  As we have previously observed the legal threshold
that the petitioner must overcome with regard to new expert evidence is high.  This is
because, as was noted in R v Jones [1997] 1 Cr App R 6, 93 and reiterated in R v Ellis
(unreported, 14 October 1999, CA/120/98) it would clearly subvert the trial process if a
defendant, convicted at trial, were to be generally free to mount on appeal an expert
case which, if sound, could and should have been advanced before the jury.

541. When considering this part of Mr Bain’s petition it is difficult to reach a different
conclusion.  While before trial, the defence did not seek or gain access to Dr
Dempster’s working notes, defence did have access to Dr Dempster’s final report and
expert testimony, and considered how best to counter them.  Counsel contacted Dr
Ranson, and received expert advice on the manner of Robin’s death.  Mr Guest has told
us that Dr Ranson indicated to him that if cross examined aspects of his evidence would
be more damaging to the defence than to the Crown.  In particular Mr Guest has
identified Dr Ranson’s evidence of blood spatter would not be helpful to the defence.
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Accordingly, for tactical reasons, counsel elected not to call Dr Ranson’s evidence at
trial, but used aspects of it to cross-examine Dr Dempster and others.

542. The petitioner presents the opinions of two further pathologists, Dr Cordner and Dr
Gwynne, on the material presented at trial.  These disagree with Dr Dempster’s
conclusions.  However, the opinions do not appear to be based on any technique of
analysis not available at the time of trial, nor do they disclose any fundamental errors or
malpractice by Dr Dempster.  Another pathologist, Dr Thomson, who has conducted a
full review of Dr Dempster’s work, agreed with Dr Dempster’s conclusion that suicide
was unlikely to have been the cause of death, and considered his findings justified.  The
reports of Dr Cordner and Dr Gwynne amount to criticisms of Dr Dempster’s
conclusions, rather than new conclusions resulting from fresh evidence.  Leaving aside
that Dr Cordner, the pathologist on whom most reliance is placed, works at the
Victorian Forensic Institute with Dr Ranson, whose expertise was relied upon by the
defence at trial, it is difficult to see how the new expert evidence has any ‘freshness’ in
the sense required.

543. The same can equally be said of the ‘new’ fingerprint evidence.  In essence, this
consists of statistics extrapolated from the Victorian Police’s data bases on the
incidence, or lack thereof, of fingerprints on firearms used in criminal offending.
While the evidence in this table of statistics was not available at the time of trial
(because, as the petitioner points out, it had not then been extracted) evidence of this
type on the issue was readily available at the time of trial, and the issue was dealt with
there (see this report’s discussion of section 10.1.1 of the petition).

544. We consider in any event the expert material is of limited probative value.  In relation
to the fingerprint evidence, the ‘new’ evidence is that in only 2.3% of 100 crimes
involving firearms, as chosen at random by the Victorian Police, were fingerprints
found on the firearm used.  The petitioner submits that this could dissuade a jury from
accepting the Crown’s argument that Robin Bain did not commit suicide.  Putting to
one side the fact that the defence brought out such evidence in cross-examination,
clearly the fact that there is an absence of fingerprints in many cases of firearm crime
does not take the matter very far.  Here, the jury were being asked to consider a number
of factors pointing away from suicide, including that the victim was not wearing gloves
and would have had to grasp a blood smeared rifle to commit suicide.  Whether or not
other firearm related offences resulted in fingerprint laden firearms does not have a
great deal of bearing on the facts of this case.

545. Turning to the expert evidence of Dr Cordner and Dr Gwynne, we tend to agree with
the Police that this evidence is necessarily of less probative value than that of Dr
Dempster, for the simple reason that the former doctors were not in a position to
examine the scene, the wound or the body, at first hand.  While it is not clear exactly
what evidence was made available to Drs Cordner and Gwynne, any expert scientific
opinion based on limited second hand information will always be at a disadvantage to
that gleaned directly from the scene.  In stating that, we do not intend to ‘denigrate’ Dr
Cordner, as the petitioner submits the Police do when making this point, but simply
state a self evident fact.

546. Second, neither pathologist rules out the possibility of homicide.  Their evidence relates
to theories and the probability of homicide which conflict with the evidence given by
Dr Dempster at trial.  We have also had the opportunity to consider the report from a
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fifth pathologist, Dr Thomson, and the rest of the evidence relating to Robin Bain’s
death given at trial.

547. Third, it seems that Dr Cordner and Dr Gwynne are looking at each point made by Dr
Dempster in isolation, and considering whether it, alone, is supportive of suicide.  Dr
Dempster based his conclusion on the sum of all the evidence that he found before him,
as is made clear in his conclusion quoted above.  It is one thing to determine that each
factor considered by Dr Dempster individually is insufficient to disprove suicide.  It is a
very different thing to argue that all the evidence considered collectively indicates that
suicide was the likely cause of death.  There is no new expert opinion that goes that far.

548. Finally, Mr Guest seemed to address the substance of the issues raised by the
pathologists when cross-examining various witnesses, most notably Dr Dempster.  The
jury obviously remained unconvinced by the ‘suicide theory’ at that time, and there
would appear to be little in the new opinions which would cause a jury to consider this
issue differently today.

549. In conclusion, we have had access to the opinions of five pathologists when
considering the likely cause of Robin Bain’s death.  At the time of the trial, two of
these opinions, which conflict in some respects, were available to the defence (those of
Dr Dempster and Dr Ranson).  Subsequently, three opinions, one supporting Dr
Dempster’s conclusions (that of Dr Thomson), and two criticising them (those of Dr
Cordner and Dr Gwynne) have emerged.  Undoubtedly, further experts could be found
to support either side, if there was thought to be any value in doing so.  However, by
virtue of the fact that new expert opinions cannot truly be considered ‘fresh’ as the
evidence on which they were based was available at time of trial, and because the new
expert evidence is not sufficiently cogent or convincing to throw real doubt over the
evidence given at trial, we are of the view that the submissions in this part of the
petition on their own do not give rise to the real possibility of a miscarriage of justice.

Section 9 – Evidence supporting murder-suicide

550. The allegations that are advanced in section 9 of the petition are generally described as
relating to the theory that Robin Bain murdered his family and then committed suicide.

551. In summary, the allegations advanced by the petitioner under this section are that:

• The failure to establish the time of death for each of the Bain family means that there
is a reasonable possibility that Robin Bain murdered his family and then committed
suicide (sections 9.1.2 and 9.1.3);

• There is evidence to show that Robin Bain’s head was moved after he died.  This
fact tends to discredit the Crown theory advanced at trial that Robin Bain cannot
have committed suicide (section 9.1.3); and that

• Fresh evidence, in the form of footprint impressions found in the petitioner’s
bedroom and in the computer alcove, shows that David Bain cannot have killed his
father and that Robin Bain is likely to have killed his family (section 9.2).

552. Each of these allegations is dealt with in turn.



109

(i) Failure to establish time of death

553. The petitioner alleges that the failure of the pathologist Dr Dempster to establish the
time of death for each of the Bain family means that there is a reasonable possibility
that the killings took place while the petitioner was on his paper round.

554. In short, we do not think that the petitioner’s allegations under this section advance his
case.  This issue has already been dealt with under section 4.2.4, as outlined above.  It
is sufficient to note that all of the relevant information that is contained under this
section was argued fully at trial, and was available for the jury to reach their verdict.

(ii) Movement of Robin Bain’s body after death

555. The petitioner alleges that two reports, compiled by Professor Cordner and Dr
Thomson, show that Robin Bain’s head was moved after he died.  According to the
petitioner, this fact tends to discredit the Crown theory advanced at trial that the blood
stains and brain matter splattered around Robin Bain’s body were such that he cannot
have committed suicide.  It also tends to corroborate the petitioner’s account that he
came home after his paper round to find his family dead, and may have innocently
touched his father.  The petitioner has submitted that the failure of defence counsel to
investigate this point and present it to the jury was a radical mistake.

556. Mr Guest has indicated to us in his response to the petition document that it was in fact
part of the defence case that the petitioner could well have moved his father or touched
his father innocently when he went into the lounge, because it was an integral part of
the defence case that he may have innocently shifted the gun in doing so thereby
putting fingerprints on the gun.  Nevertheless, he did cross-examine on the movement
of bodies after suicide, either spontaneously, voluntarily, involuntarily, or through
falling.  He was, however, restricted as to the amount of evidence that he could adduce
on this point because this might result in the jury drawing an inference that the
petitioner had killed his father and then moved him into a position which suggested
suicide.  In this respect, it would appear that Mr Guest had to engage in a balancing
exercise on this point, to ensure that he did not present evidence that was damaging to
the defence case.

557. Moreover, the reports that the petitioner has cited do not actually support his argument
that Robin Bain committed suicide.  Rather, it would appear that the petitioner has
selectively quoted from these reports to construct his case.  This is particularly apparent
in the case of Professor Cordner’s report, where he goes on from the sentence the
petitioner has cited to note that:

The situation seems to be that, whatever happened, Robin Bain landed
approximately where he is seen in photograph 36 and blood spatter and bone
landed on the curtain.  These factors become completely neutral, of no use, in
sorting out homicide versus suicide.

558. We also note that Dr Thomson, whose report is appended to the petition, was asked to
consider the final position of Robin Bain by the Police Complaints Authority.  His
conclusion was that:

The impact of the discharge would have propelled him towards the centre of the
room, and his final position I believe is quite consistent with this.
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(iii) Mr Durrant’s footprint analysis

559. Under this section, the petitioner has submitted a report compiled by an independent
scientist, Mr Peter Durrant.

560. In brief, Mr Durrant has been employed by the Wool Research Organisation of New
Zealand as a scientific photographer and graphic designer for 21 years.  He specialises
in the analysis of photographs that have been taken at crime scenes, and has given
evidence for both Crown and defence on photographic analysis in a number of criminal
cases.  Mr Durrant was commissioned by the Police Complaints Authority to conduct
an investigation into aspects of the Bain case.  Subsequent to the Police Complaints
Authority review, Mr Durrant was requested by Mr Karam to provide a further opinion.

561. Mr Durrant’s report is appended to the petition.  In summary, he describes the results of
the analysis of photographs of three areas of carpet in the Bain household - in the
computer alcove, in front of the petitioner’s wardrobe where the trigger lock and
ammunition was found, and in front of the petitioner’s desk where the key to the
trigger-lock was kept.  According to Mr Durrant, he is able through his analysis to
detect the impressions of footprints in the areas of carpet depicted in the photographs.

562. The technique employed by Mr Durrant to detect these footprint impressions is known
as equidensiometry. This involves a visual examination of the carpet depicted in the
photographs, using a knowledge of the way that carpet textures and otherwise reacts
when it is compressed.  To be fully effective, special lighting and photographic
techniques are used to enhance impressions.  In the case of the photographs were taken
in the Bain case, however, no such special lighting was employed by the Police.
Accordingly, Mr Durrant enhanced the photographs before analysing them, using
specialist film and different exposures to highlight the features that he was looking for.

563. The details of Mr Durrant’s report are outlined below.  Before dealing the report,
however, we think it necessary to note that the petitioner’s summary of Mr Durrant’s
findings, as outlined in the petition document, goes considerably further than Mr
Durrant’s own conclusions.  This point became apparent during our analysis of Mr
Durrant’s report.

564. The petitioner’s general submission is that of Mr Durrant’s report establishes that a
miscarriage of justice has taken place in relation to his case.  We have accordingly
attempted to evaluate the cogency of Mr Durrant’s report on this basis, leaving aside
any inaccuracies in the petitioner’s summary of the report.

The photograph of the carpet in the computer alcove

565. The photograph of the carpet in the computer alcove only depicts a small area around
where the bullet casing was found.  In relation to this area, Mr Durrant records that he
has detected indications of partial impressions of footprints that are similar to Robin
Bain’s shoes.  He has not found any impressions consistent with the markings on David
Bain’s shoes, or any indications of stockinged impressions.  However, he qualifies this
finding by noting that it would be almost impossible to see a soft diffuse sock
impression with the type of lighting used to take these photographs.
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The photographs of the carpet in David Bain’s room

566. The two photographs in the petitioner’s room depict the carpet in front of the
petitioner's wardrobe, and in front of the petitioner’s desk.  Mr Durrant notes that both
of these photographs show indications of partial impressions similar to Robin Bain’s
shoes.  In relation to the area in front of the wardrobe, Mr Durrant records that he has
also detected an impression that is possibly a stockinged foot or a knee.  He also notes
that the area in front of the desk shows clear indications of the petitioner’s shoes.
Again, however, he qualifies these findings by noting that the lighting in the
photographs is wrong, and that the photographs were not taken with carpet analysis in
mind.

Mr Walsh’s report

567. We have also considered the report of Mr Walsh of the ESR that is filed in support of
the petition.  Amongst other things, Mr Walsh was asked by the Police Complaints
Authority to review the contents of Mr Durrant’s report.  The petitioner does not refer
to Mr Walsh’s report under this part of the petition document.  However, he makes a
number of comments on the validity of Mr Durrant’s technique of carpet analysis,
which bear on the issues raised under this section.  We met with Mr Walsh on 18
December 1999, to allow him to expand on his comments in this regard.

568. In his report, Mr Walsh expresses strong criticisms of Mr Durrant’s techniques and
findings in relation to footprint impressions in carpet.  Amongst other things, he notes
that side or oblique lighting is critical to the photography of impressions in carpet.  This
did not however occur in the case of the photographs that Mr Durrant has analysed.  He
also comments that the impressions that are obtained from carpet are generally only of
value in indicating the approximate size and shape of the features of footwear.  In this
regard, he is sceptical of Mr Durrant’s finding that he can see fine detail in the carpet.
Mr Walsh cites some international literature on the subject of footwear impressions in
support of his criticisms.

569. Mr Durrant was given the opportunity of responding to Mr Walsh’s criticisms by the
Police Complaints Authority.  This response is recorded in Appendix A of Mr
Durrant’s report.  In his response, it would appear that Mr Durrant does not entirely
disagree with the criticisms made by Mr Walsh, particularly where they are supported
by international literature on footwear impression.  He does however point out that Mr
Walsh has no first hand experience in carpet performance, and has also made a number
of errors in his comments on carpet analysis.  He goes on to defend the practice of
equidensiometry and photographic carpet analysis as an internationally recognised
discipline.

570. We have carefully considered Mr Durrant’s report on the footwear impressions that he
has found in photographs taken of carpet in the Bain household.  However, we do not
think that his report indicates that a miscarriage of justice has taken place.  Regardless
of Mr Walsh’s comments as to the general validity of carpet analysis as a forensic
discipline, it would appear that the qualifications that Mr Durrant has made about the
impressions that can be seen in the photographs render his findings of little probative
value.  At best, Mr Durrant has been able to discern “indications of partial impressions”
of Robin Bain’s footprints in the areas of critical interest.  None of the photographs
were taken using oblique lighting.
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571. Finally, we would note that Robin Bain had regular access to the house.  Mr Durrant
told us footprint impressions could be retained in carpet for a number of days.  It is
therefore quite possible that, if footprints were present in the relevant areas, they could
have been made innocently, and at a time unrelated to the murders.

Section 10 - Unfairness in the course of the trial

572. The allegations that are advanced in section 10 of the petition are generally described as
involving “Unfairness in the course of the trial”.  Under this general heading, a range of
submissions are made by the petitioner.  These include the following:

• That the Crown made a number of unfair or incorrect statements or submissions at
trial, which were unsupported by the evidence and not seriously challenged by
defence counsel (section 10.1);

• That a range of “fresh evidence” is now available, which further demonstrates that
the arguments presented by the Crown at trial had an unreliable basis (section
10.1);

• That a range of documents were not disclosed to defence counsel before the trial
(section 10.2);

• That defence counsel made a number of mistakes which, along with the other
matters referred in the petition, are likely to have resulted in a miscarriage of
justice (section 10.3);

• That there was a “gross imbalance between the resources available to the defence
and those available to the Crown” (section 10.4); and

• That the Crown unfairly ambushed the defence with evidence (section 10.5).

Section 10.1 - Unfairness in the course of the trial

Section 10.1.1:  Absence of Robin Bain’s fingerprints on the rifle

573. The petitioner contends that, at trial, the Crown led the jury to believe that the only
fingerprints on the rifle were those of the petitioner and Stephen Bain.  However,
according to the petitioner, there were a number of other partial prints on the rifle apart
from Stephen Bain’s and his own, which were not analysed by the Police.  The
petitioner submits that, if analysed, these partial prints would have shown that
somebody other than the petitioner had handled the rifle.

574. From the trial transcript, it is clear that the jury were fully informed of the existence of
the full range of prints, both “partial” and identifiable, on the surface of the rifle.  The
partial prints, however, contained insufficient detail to enable them to be submitted in
evidence before the Court.  In order to ensure that there was no ambiguity in relation to
this point, the trial Judge questioned the fingerprint expert Detective Jones at some
length on the fingerprints that were found on the rifle:

Apart from the prints that you have told us about, did you find any other prints
on the rifle?  I found no identifiable prints on the rifle apart from the ones I have
described.  If you could clarify for us, is there any particular degree of pressure
that must be applied in order to leave a print such as those you found on either
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the silencer or the other part of the rifle?  It is my opinion sir that the four
fingers left on the rifle exhibited an awful lot of pressure but if you are
generalising, a fingerprint can be left by contact very light contact only if you
place your finger on the table just the pressure that is required to change the
colour of the nail is sufficient to leave a fingerprint … Were there any other
marks of partial print or other nature adjoining or near that print on the silencer?
There was a smudge beside the right middle finger but that was not identifiable.
You may look at the rifle and see little arrows or indicators on the rifle proper,
that is where I located other ridge detail with the poly light but there was
insufficient detail for me to identify them.

575. A second submission made by the petitioner under this section that, during his evidence
at trial, the Police fingerprint expert Detective Jones actively attempted to disguise the
existence of partial prints on the rifle, by referring to these prints as “not being
identifiable”.

576. We do not think that there is any real substance to this allegation.  Rather, from both
above excerpt and from others in the trial transcript, it would appear that the tenor of
Detective Jones’ evidence is that he was careful to describe to the Court all of the
prints, both identifiable and partial, that were found on the rifle.  It may be relevant to
note that, in cross-examination, Detective Jones specifically addressed the issue of
whether prints were “not identifiable” or otherwise:

Identifiable as a print or identified to a particular person?  That print was
identifiable but not identified to any person.

577. A final contention that is advanced under this section is that, while the Crown alleged
at trial that the absence of Robin Bain’s fingerprints on the rifle means that he could not
have committed suicide, research shows that fingerprints adhere to firearms only in a
very small number of cases of homicide.  As a consequence, the fact that the Robin
Bain’s fingerprints were not on the rifle cannot be used as proof either for or against the
theory that Robin Bain committed suicide.

578. In support of this argument, the petitioner cites two research reports on the subject of
fingerprint analysis.  The articles were completed in 1997, and show that a number of
latent factors – including grease, perspiration, atmospheric conditions – mean that
person firing a firearm only leaves fingerprints in between 2.3% and 9% of cases.

579. We do not think that these matters are convincing.  The factors that affect the ability of
fingerprints to adhere to surfaces were canvassed in some detail at trial, in the
evidence-in-chief and cross-examination of the Police fingerprint expert Detective
Jones.  In particular, in response to a question from the Crown Solicitor, Detective
Jones noted that:

If one were to pick up any object they wouldn’t necessarily leave a print.  It is a
bit of a misconception.  If a finger touches an item it is not correct a print will be
left behind.  Several factors influence whether a fingerprint will be left behind
on an article or not.  These include the person actually making the fingerprint,
how much he is sweating, his health at the time, other factors include the actual
type of surface the fingerprint is going down onto, how much pressure was
brought to bear on that article; how much contaminant or foreign material was
on that article and also outside influences such as temperature and humidity.  All
these factors can have some bearing on whether a fingerprint can be left behind
on an article or not.
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Section 10.1.2:  Palm print on the washing machine

580. The petitioner contends that a number of submissions made by the Crown at trial in
relation to a “bloody palm print” that was found on the washing machine at the Bain
house were unfair, and were not supported by the evidence.

581. Firstly, the petitioner submits that the only evidence that the petitioner’s palm print was
made in blood was because it fluoresced under a poly light.  However, the petitioner
points out that a number of other substances also fluoresce under a poly light, including
bleach and detergents.

582. These issues were canvassed in some detail at trial.  In particular, in an attempt to
introduce some doubt as to whether the palm print was made in blood or in some other
substance such as bleach or detergent, defence counsel commissioned Professor
Maxwell Sheppard to conduct tests on the reaction of the brand of washing powder that
was found at the Bain’s house at the time of the murders (“Will Power”) to two blood
testing agents (luminol and sangur).  These tests showed that Will Power reacted to
both luminol and sangur in the same way as blood.  Dr Sheppard was not formally
called to give evidence for the defence.  However, the results of the tests that Dr
Sheppard performed were presented to the jury in the cross-examination of Mr Peter
Hentschel, an ESR scientist who conducted some forensic work in the petitioner’s case.
In addition, the Police fingerprint expert Detective Jones was also cross-examined on
this subject.

583. It may be also relevant to note that similar submissions on whether the palm print on
the washing machine was made in blood or some other substance were made before the
Police Complaints Authority.  In response to these submissions, some further analysis
of the reaction of Will Power to various blood testing agents was conducted by the
ESR.  This analysis concluded that, contrary to the results of Dr Sheppard, Will Power
did not react to either sangur, luminol, or the blood testing agent amino black in the
same way as blood.

584. Taking into account all of the issues outlined above, we conclude that no miscarriage of
justice has occurred in relation to the grounds raised under this section.  From the trial
transcript, it would appear that defence counsel was fully aware of the issues in relation
to the palm print at trial, and raised these issues cross-examination.  In addition,
defence counsel commissioned independent research to strengthen the defence case.
We note that, given the results of the further analysis conducted pursuant to the Police
Complaints Authority review, it is likely that the petitioner had the opportunity to
present his case at trial in relation to these issues in the best possible light.

585. A second point advanced by the petitioner under this section is that there was some
discrepancy at trial as to whether the palm print was actually visible as a red “bloody
print”, or whether the print only became visible with the aid of a poly light.  This
discrepancy is used by the petitioner to contend that there was in fact no bloody print
on the washing machine, and that the print was invisible and made in bleach or
detergent.

586. It is clear from the trial transcript that there was in fact some discrepancy at trial as to
whether palm print was actually visible as a red print or whether it only became visible
with the aid of a poly light.  Detective Jones, the fingerprint expert who originally
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inspected the washing machine, testified that the palm print was not visible, and could
only be seen through the use of a poly light.  In contrast, however, Detective Lodge
commented in cross-examination that he clearly saw a palm print in blood.  Defence
counsel at trial was aware of this discrepancy.  In an attempt to highlight the point to
the jury, he cross-examined Detective Jones at some length on the issue:

Did you see red substance which appeared to be blood before you applied the
poly light or any other form of testing?  There was material that looked like
blood on the gun.  Did you see a substance which appeared to be blood, namely
red substance on the washing machine where the palm print was found before
the poly light test?  In that area, no … I ask you again, did you see blood or what
you perceived to be blood in the palm print area of the washing machine before
you used the poly light?  No sir.

587. From this evidence, we conclude that this issue is neither “fresh” nor compelling.  It
was clearly placed before the jury by defence counsel, and presented to the jury in the
most favourable light.  No miscarriage of justice has occurred in relation this point.

Section 10.1.3:  Position of the fingerprints on the rifle

588. Under this section, the petitioner alleges that, at trial, the Crown went to considerable
lengths to persuade the jury that David’s four fingerprints on the rifle were made in the
course of firing the rifle.  The petitioner contends that this Crown tactic was unfair, and
led to a miscarriage of justice.

589. We note that the placement of David’s fingerprints on the rifle was addressed at some
length by defence counsel at trial.  In particular, the defence had the Police fingerprint
expert demonstrate before the jury the difficulty which would have resulted from firing
the rifle had David’s fingerprints been placed there during the act of firing. There does
not appear to have been any complaint about these tactics to the trial Judge and it does
not appear, from a reading of the trial transcript, to have created any real prejudice to
the petitioner.

Section 10.1.4:  Dr Pryde’s evidence as to age of bruising

590. The petitioner alleges that evidence submitted by Dr Pryde at the trial, on the age of
three bruises to David’s head and face, was incorrect and accordingly unfair.

591. Dr Pryde was the Police doctor who examined the bodies at the scene, and who
additionally examined the petitioner at the Police station on 20 June 1994.  In his
evidence-in-chief, Dr Pryde expressed an opinion in his evidence at trial on the age of
bruising to the petitioner’s head:

I noted recent bruising to his head area.  I listed three areas, one was the right
temple.  About here (indicates right temple).  That was about 3 square cms in
area.  A small bruise above the right eye or a little lower down, 1 cm by half a
cm.  Some bruising to the right cheek (indicates) below the right eye.  This was
1 and a half cms by 1 cm.  By recent bruising, roughly it would be about 10
hours old.

592. Under cross-examination and re-examination on this issue, Dr Pryde elaborated on his
estimation of the age of the bruises in some detail:
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You tell us of three bruises, the right temple, above the right eye and the right
cheek below the right eye?  Yes.  Do you time all of that bruising at 10 hours
previously?  At approx. 10 hours previously, yes.  Did you make up your mind
about the age of the bruising at the time you were inspecting them or upon
reflection over recent months?  Certainly not, this was at the time of the
examination.  Have you read your deposition statement before coming into court
today?  Yes.  Do you confirm that the timing of the bruising was not mentioned
in your deposition statement?  Yes, I do.  How certain can you be when you say
10 hours as distinct from 24 hours ago this occurred, or it only occurred in the
last hour – what allows you to say 10 hours previously?  This is a matter for
experience.  The probability is at 10 hours.  It falls off either side of that of
course.  I could rule out 24 hours just by casual inspection as I can one hour but
it is a matter of experience to find it.  It was approximately 10 hours the
probability.  Can you rule out 4 hours?  Yes, I could.  The probability for that
would be practically non-existent.  Can you rule out 5 hours?  Again it is a
matter of probability.  It is unlikely but I can’t rule it out, it is most unlikely.

[…]

You said 10 hours previously, your estimation of the bruising?  Yes.  Can you
put a maximum or minimum time on them – can you put the figures either side?
The maximum probability is 10 hours and it falls off as a curve on either side of
the 10 hours.  7 hours would be pretty minimal and 13, 14 hours would be
minimal on the other side.

593. During the course of the trial, defence counsel sought independent expert advice in
relation to Dr Pryde’s evidence.  In particular, he faxed Dr Pryde’s deposition
statement, along with those excerpts of the trial transcript outlined above, to Dr David
Ranson, a forensic pathologist with the Victorian Institute of Forensic Pathology for his
comment.  On 10 May 1995 Dr Ranson faxed a preliminary one-line reply to defence
counsel, commenting that Dr Pryde’s evidence on the age of the bruising was, in his
opinion, “outrageously over-precise”.  On 11 May Dr Ranson faxed to defence counsel
a formal response on the issue.  This response noted that:

I have very great difficulty in accepting an opinion relating to the time of the
bruising where timing is given as a specific number of hours.  An opinion
expressed in such a manner goes against the tenure of available scientific
evidence in the literature relating to the timing of bruises.  Even where on cross-
examination and re-examination Dr Pryde expressed the view that a few hours
either way would be possible, this in my opinion places an unwarranted degree
of precision on timing of bruises based on naked eye examination.

594. Defence counsel chose to deal with this point through cross-examination of Dr
Dempster, the pathologist for the Crown.  In this cross-examination, Dr Dempster
clearly refused to support Dr Pryde’s estimation as to the age of the bruising:

We have heard evidence about the timing and dating of bruising … Look at
photo 33 in the small booklet, that is a photo of a bruise on the accused taken on
the day of this incident.  If you were looking at that bruise and I accept you are
only looking at a photo, could you say with precision that bruise would have
been caused 10 hours earlier … I could not be so precise.  I would say it is a
fairly fresh bruise the accused has a significant swelling without a great deal of
reddening of the skin and to determine the age of that bruise I would want to see
it again probably 12 or 24 hours later to see how it develops.  I could not say any
more that it is a recent bruise consistent with possibly being caused in the last 24
hours.  Lets just take any bruise with you might be looking at consistent with a
fall, common garden bruise, you are a pathologist of how many years
experience.  Forensic 15 years, Pathologist 22 years.  Would you feel competent
in relation to a common type of bruise to express an opinion as to the timing of
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that bruise occurring down to the precision of an hour on a live person.  I am not
in the practice of normally expressing opinions on bruising in live persons, I am
more familiar with bruising in dead persons although on a general level I have
common experience with live people.  I think standard textbooks indicate it is
difficult to age bruises precisely and I would be cautious in doing it … In your
knowledge of the medical literature in relation to this topic do you accept the
ageing of bruising is the subject of quite a lot of medical literature.  It is; and
controversy.  Does that controversy relate to the difficulty of ageing bruising.
By and large.

595. In summary, in response to Dr Pryde’s evidence, defence counsel commissioned
independent expert evidence on the subject of the age of bruising.  This expert evidence
was available to counsel throughout the trial; he relied on it to elicit evidence in cross-
examination from the Crown pathologist that was clearly favourable to the defence
case.  On this basis, we think it sufficient to conclude that no unfairness occurred at
trial in relation to this point.

Section 10.1.5:  Pieces of skin found in Stephen’s room

596. The petitioner contends that attempts by Mr Hentschel of the ESR to link a piece of
skin found in Stephen Bain’s room with a graze on David’s knee were unfair, and
lacked evidential value.

597. The issues raised by the petitioner under this submission were covered in some detail at
the trial.  Specifically, defence counsel argued at some length in cross-examination
before the jury that Mr Hentschel’s evidence lacked probative value in a number of
respects.  He pointed out that Mr Hentschel lacked medical qualifications; that he had
only had regard to the general shape of the pieces of skin without measuring them; that
he only ever had access to a photograph of David’s knee; and that Mr Hentschel’s
opinion was not based on any relevant experience in examining pieces of skin.  In
addition, defence counsel raised in cross-examination of Mr Hentschel that he had
obtained an independent expert opinion on 5 May 1995 from Dr David Ranson, a
forensic pathologist with the Victorian Institute of Forensic Science, on the origin of
the piece of skin found in Stephen Bain’s room.  This opinion indicated that there was
no objective basis to suggest that the piece of skin could be linked with the injury of
David’s knee.

598. The petitioner also contends under this section that, prior to leading evidence that the
pieces of skin found in Stephen’s room came from David Bain, the Crown had made
some inquiries with the pathologist Dr Dempster as to the likely source of the skin.  In
response to these inquiries, Dr Dempster indicated to the Crown that in his opinion the
skin was likely to have come from Stephen Bain, and not from David Bain as the
Crown asserted at trial.  The petitioner submits that, given these inquiries, it was unfair
for the Crown to attempt at trial to link the skin with him.

599. The Crown Solicitor accepts that some inquiries were made with Dr Dempster about
the pieces of skin that were found in Stephen Bain’s room.  In response to these
inquiries, Dr Dempster indicated that he was not prepared to say that he could be
certain that the skin came from the petitioner’s knee.  As a consequence of this, the
Crown Solicitor elected not to place any reliance on this evidence in the remainder of
the trial, including in his closing address.
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600. Taking all of these factors into account, we conclude that on balance that no
miscarriage of justice has occurred in relation to this matter.  As is outlined above, it
appears that the issues relating to the pieces of skin were dealt with at some length in
the cross-examination of Mr Hentschel.  In addition, it would appear that the Crown did
not place any great reliance on this aspect of the case.

Section 10.1.6:  Attempts to suggest that David Bain was feigning a state of shock

601. The petitioner contends that comments made in evidence by Chief Ambulance Officer
Wombwell, to the effect that the petitioner was feigning convulsions and shock when
he was originally discovered in the house, were unfair and were not supported by other
evidence of individuals who were present at the time.

602. We do not think that the matters raised by the petitioner under this section are either
“fresh” or compelling enough to indicate a miscarriage of justice.  At trial, suggestions
that the petitioner was feigning convulsions were made by a number of witnesses,
including Chief Ambulance Officer Wombwell, Ambulance Officer Anderson, and
Constable Andrew, one of the first police officers to attend 65 Every Street.  Defence
counsel cross-examined each of these witnesses extensively on this point.  This cross-
examination elicited the fact that other witnesses had not formed any such impression
that the petitioner’s fit was feigned.

603. A second contention made by the petitioner under this section is that defence counsel
was deficient in failing to call Dr Mason Ramsay, Director of Intensive Care at
Dunedin Public Hospital, to give expert evidence that David Bain was not feigning
convulsions when he was originally discovered in the house.

604. We do not think on balance that any miscarriage of justice occurred in relation to this
issue.  The Police initially sought the opinion of Dr Ramsay on the nature and possible
causes of David Bain’s fitting on 26 September 1994. Dr Ramsay noted that it was
likely that the fitting was caused by a head injury, as this was consistent with the nature
of the convulsions that David exhibited when he was found, and also with the bruise on
his forehead which was observed at a later stage.  This opinion was made available to
defence counsel well before the trial, and relevant sections of her evidence were
employed in some detail in the cross-examination of both Ambulance Officer Anderson
and Constable Andrew.  In his response to the petition, defence counsel has indicated
that it may have been more effective to call Dr Ramsay to give evidence in this regard.
However, the issue of whether the petitioner was feigning or otherwise does appear to
have been fairly placed before the jury.  Accordingly, we do not think that any
miscarriage of justice has occurred in relation to this issue.

Section 10.1.7:  Allegations that David Bain was mentally disturbed or unstable

605. The petitioner contends that a number of submissions made by the Crown at trial that
the petitioner was mentally disturbed and unstable were unfair, as they were not
supported by qualified medical evidence.  These submissions included references to the
fact that the petitioner experienced memory loss and exhibited unemotional behaviour
subsequent to the deaths of his family, and also to the fact that the petitioner
experienced déjà vu and trances both prior and subsequent to the time of the murders.
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606. These issues were canvassed in some detail at trial in the evidence of Professor Paul
Mullen.  Professor Mullen was called as an expert witness for the defence.  Prior to
trial, he had conducted a series of five interviews with the petitioner between 13 and 19
December 1994.  These interviews included a series of EEG and brain scans.  In
addition, Professor Mullen was given access to a range of material relating to déjà vu
experiences and trance-like behaviour on the part of the accused, including depositions
statements and the petitioner’s own trial evidence.  In relation to this material,
Professor Mullen noted in his evidence-in-chief that none of it indicated in any way that
the petitioner was suffering from any form of mental disturbance or other pathological
trauma. On this basis, we conclude that this matter was fairly presented to the jury.

607. A second submission made under this section is that expert psychological evidence is
now available that demonstrates that the petitioner could not have committed the
murder of his family.  In a report compiled for the petitioner in December 1997, Dr
Philip Brinded concludes on the basis of a series of interviews that the petitioner
suffered an acute stress reaction followed by post-traumatic stress disorder subsequent
to the deaths of his family.  Dr Brinded is a consultant psychologist based in
Christchurch.  He concludes in his report that, in his opinion, the fact that the petitioner
suffered an acute stress reaction followed by post-traumatic stress disorder indicates
that the petitioner could not have killed his family.  In particular, he observes that:

David’s behaviours since the killings can be seen as entirely consistent with the
development of an acute stress reaction followed by the longer term
development of Post Traumatic Stress Disorder.  Whilst one might ask “how do
we expect somebody to behave after finding such a scene?”, the answer must lie
in the expectation that the person will suffer from a severe psychological
reaction to being exposed to such enormous stress.  Obviously it goes without
saying that anyone who perpetrating an act in a cold and calculating manner
and in a manner which was planned would not see the results as so
devastatingly stressful and would therefore be extremely unlikely to exhibit such
symptoms [Emphasis added].

608. We note that issues relating to post-traumatic stress disorder were discussed in some
detail at trial.  Specifically, in his evidence-in-chief, Dr Mullen was asked to elaborate
on dissociative amnesia, a form of memory loss which is commonly experienced by
individuals who suffer from post-traumatic stress disorder.  In his comments, Professor
Mullen noted that:

We see it [dissociative amnesia] for example in tragedies disasters among
witnesses, and among victims.  In the situations of dreadful crimes, we can also
see it in perpetrators so it is a disturbance of memory and of consciousness
produced by intense arousal in those involved in tragedy or disaster.  [Emphasis
added]

609. In cross-examination by the Crown, Professor Mullen was asked to expand the fact that
perpetrators as well as witnesses can experience dissociative amnesia as a result of
traumatic stress.  He commented that:

It can occur as a result of either witnessing or being involved in a traumatic
event?  It can.  It can arise by the person being either a witness to the act or a
perpetrator to the act?  It can … You are familiar with Gun and Taylor?  Indeed.
You are a contributor to that text?  I am.  It is regarded as an authoritative
forensic work?  It is.  Pamela Taylor, she is one of the authors?  She is.  She is a
highly regarded English forensic psychiatrist?  She is.  Did she undertake a
study of amnesia in murderers?  Yes, together with Dr Copeland.  Did they
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conclude that of the murderers they examined, 70% of those had some form of
amnesia relating to the events?  That is correct.

610. As a consequence of this apparent discrepancy between Dr Brinded’s report and
Professor Mullen’s testimony, we wrote to Professor Mullen, asking for him to
elaborate on his evidence in light of the comments in Dr Brinded’s report.  We received
Professor Mullen’s response on these issues on 19 May 1999.

611. In summary, Professor Mullen agrees with Dr Brinded’s conclusion that it is likely that
the petitioner suffered a post-traumatic stress disorder subsequent to the deaths of his
family.  However, he considers it fallacious to attempt to use mental states as evidence
as to whether an individual did or did not commit an offence.  Rather, in his opinion,
acute stress reactions and post-traumatic stress disorder can be both the product of
witnessing violence and also of perpetrating such events.  In this regard, Professor
Mullen cites two studies relating to the occurrence of post-traumatic stress disorder and
dissociative amnesia.  These studies show that soldiers who perpetrate acts of violence
in the context of war, and also criminals who commit violent murders, are likely to
suffer from stress-related disorders, including post-traumatic stress disorder and
dissociative amnesia.

612. In a supplementary submission received from the petitioner, a letter from Professor
Brinded dated 22 August 2000 is provided.  In summary, it is Professor Brinded’s
conclusion that his extensive contact with the petitioner over a number of years and his
clinical assessment of the petitioner indicates that the psychological conditions
identified are “much more likely suggestive” of someone who discovered his family
dead.  While acknowledging that the existence of an acute stress reaction or post
traumatic stress disorder in no way identifies guilt or innocence, as both perpetrators of
major violence and victims can experience similar symptomatology, Professor Brinded
concludes it improbable that the petitioner murdered his family.

613. Having regard to the comments by Professor Mullen, alongside the fact that this issue
was canvassed at some length at trial, we conclude that on balance neither Dr Brinded’s
report or recent letter advance the petitioner’s case to any significant extent or point to
a likely miscarriage of justice.

Section 10.1.8:  Location of blood spots on curtain

614. The petitioner contends that comments made in evidence by Dr Dempster in relation to
blood spots on the curtain near Robin Bain’s body were vague and general and not
substantiated by expert evidence or empirical data.  In this regard, the petitioner
submits a section of a report by Professor Cordner, Director of the Victorian Institute of
Forensic Medicine.  This report notes that, contrary to Dr Dempster’s evidence,
Professor Cordner considers the location of the blood spots on the curtain does not
establish the likelihood of homicide over suicide.

615. The mechanics of the death of Robin Bain were canvassed in considerable detail at
trial, in both the evidence-in-chief and cross-examination of Dr Dempster and also in
the evidence of other Crown witnesses.  This included some discussion of the
likelihood of the homicide or suicide of Robin Bain.  We have considered this issue at
length in sections 8 and 9 of this report.  Accordingly, we conclude that no miscarriage
of justice has occurred in relation to these issues
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Section 10.1.10:  The green jersey

616. The petitioner contends that submissions made by the Crown in relation to a
bloodstained green jersey found at the Bain house were unfair.

617. The basis for the alleged “unfairness” appears to be that alternative explanations for the
bloodstains on the jersey are available and that there was no evidence that David had
ever worn the jersey.  These issues, however, were canvassed before the jury.
Accordingly, we conclude that no miscarriage of justice has occurred in relation to
these issues.

Section 10.1.11:  Alleged misfeed in Stephen’s room

618. The petitioner contends that, at the trial, the Crown alleged that a misfire or a misfeed
of the rifle occurred in Stephen’s room.  This argument supported the Crown
contention for the blood-stained gloves being found in Stephen’s room, as it was
alleged that the gloves would have been removed to eject the jammed cartridge to
enable the fatal shot to be fired.  In response to this allegation, the petitioner submits
that no bullets bearing marks of a misfire or a misfeed were found in Stephen’s room.

619. The Crown allegations of a misfire or a misfeed formed part of the Crown theory
relating to the case.  It was open to the defence to refute this theory on the evidence
available.  The issues relating to the bullets found in Stephen’s room were canvassed at
some length at trial, and the petitioner does not offer any fresh evidence in this regard.

Section 10.1.12:  Time at which David Bain got up on 20 June 1994

620. The petitioner contends that, at the trial, the Crown alleged that David got up between
4.00am and 5.00am.  This fits with the Crown case that the paper round was started
earlier than usual and also the contention that the bruising on the petitioner’s face
occurring before 5am.  In response to this, the petitioner submits that this allegation is
only supported by limited evidence, and that some alternative explanations are
available as to the time he got up on the morning of the murders.  The petitioner does
not offer any fresh evidence in relation to these issues.  We do not consider that the
matters raised by the petitioner indicate a likely miscarriage of justice.

Section 10.1.13:  Time at which Robin Bain entered the house

621. In response to the submission by the Crown at trial that Robin Bain entered the house at
7.00am on the morning of the murders, the petitioner submits a job sheet disclosed by
the Police in May 1998.  This job sheet shows that Robin Bain customarily arrived at
the Taieri Beach School at 8.20am - 8.30am.  The petitioner submits that this job sheet
is much more consistent with his statement to the Police, that his father usually entered
the house at 6.40am or shortly after.  The petitioner notes that Robin Bain’s alarm clock
was set for 6.30am and in order to arrive at school by the usual time he would have had
to leave home by 7.30am at the latest.

622. We do not think that the matters raised by the petitioner under this section advance the
matter very far.  The job sheet disclosed to the petitioner may be fresh evidence, in the
sense that it was not available to the defence prior to the trial.  However, the time that
Robin Bain woke on the morning of the murders was examined in some detail at trial.



122

In any event, the information disclosed in the job sheet is of limited relevance to
establishing at what time Robin Bain actually entered the house on the morning in
question.  It is not in any way compelling enough to point to a likely miscarriage of
justice.

Supplementary submission

623. In a supplementary submission dated 5 September 2000, the petitioner refers to the fact
that Wayne Idour’s interview with Police Complaints Authority is not referred to in the
Police Complaints Authority report.  Mr Idour served the subpoena on Mr Cottle and
swore an affidavit of service, filed in the High Court on 28 May 1995.  Mr Idour’s
written statement, provided to us in a supplementary submission dated 17 November
1998, contains his understandings as to a failure of the Police to act on certain
information relating to the location of Mr Cottle during the trial.

624. While no particular submission is made in the petition document as to the Crown’s
conduct in not locating and bringing Mr Cottle to trial (Mr Cottle’s evidence in referred
to in section 7 of this report) we have included Mr Idour’s statement in this section for
the sake of completeness.  We do not consider it convincing evidence of misconduct by
the Police.  The statement is not sworn and is no more than an indication of Mr Idour’s
impressions.

Section 10.2 - Non-disclosed documents

625. Under section 10.2, the petitioner alleges that a number of documents were not
disclosed to defence counsel before the trial.  These include:

• case notes of ESR scientists;

• photographs other than those produced at trial;

• Dr Dempster’s working and post-mortem notes;

• documents relating to inquiries made in Papua New Guinea;

• photographs of Margaret Bain wearing the spectacles that were later found in David
Bain’s room;

• photographs of the “luminol footprints”;

• Denise Laney’s statement of April 1995; and

• other documents not disclosed until May 1998.

626. The petitioner does not specify in this section in this section of the petition exactly how
a failure to disclose these documents has led to a miscarriage of justice.  We have
however given full consideration to the material outlined above, in light of the
petitioner’s submissions under the remaining grounds of the petition.

627. Firstly, in relation to the photographs other than those produced at trial, the documents
relating to enquiries made in Papua New Guinea, and the “other documents” not
disclosed until May 1998, our inquiries with the Crown Solicitor and defence counsel
indicate that neither party had access to these documents at the time of trial.  In
addition, the documents are of doubtful relevance.  They do not appear to offer
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anything by way of evidence that would advance the petitioner’s case in any material
way.

628. In relation to the case notes of the ESR scientists and Dr Dempster’s working notes, at
the time of trial Appendix II of the New Zealand Law Society Rules of Professional
Conduct for Barristers and Solicitors outlined the general procedure for access by
defence to ESR analysis and formal written reports.  This procedure specified that the
prosecution has an obligation to forward any final report that favours the defence,
whether or not the defence has made a request for it.  In all other cases where the
defence wishes to obtain any part of a report or analysis, however, the defence must
specifically make a request through the Crown Prosecutor.  No such request was made
for either the ESR’s case notes or Dr Dempster’s working notes in this case.  Moreover,
our inquiries with the Crown Solicitor and the Police indicate that they did not obtain
the case notes of the ESR scientists prior to trial either.

629. In relation to the photographs of the luminol footprints, defence counsel has informed
us that, while he requested these photographs, he was told prior to trial by the Police
that the photographs “had not come out”.  As we have noted in section 6 of our report,
however, the photographs included in the petition are hazy, and do not appear to offer
anything by way of evidence that would aid the petitioner’s case in any material way.
We have noted in section 6 that the Police did breach a duty to disclose the
photographs, but for the reasons already indicated we cannot conclude that a
miscarriage of justice has occurred in relation to the non-disclosure.

630. The matter of the third statement made by Denise Laney in April 1995 is discussed
under section 5.5 of this application.  There is a general common law duty on the
prosecution to provide any conflicting statements made by prosecution witnesses to the
defence (see R v Wickliffe [1988] 1 NZLR 4).  However, the differences between the
statements made by Denise Laney do not appear to conflict in any material way.  It
does not seem that the defence was materially disadvantaged by not having the last
statement available prior to trial.  No miscarriage of justice has occurred in relation to
this point.

631. The matter of the “photographs of Margaret Bain wearing the glasses produced as
exhibit 175”, is discussed under section 6.3 of this report.  As we noted in that section,
defence counsel has indicated to us in his response to the petition document that this
photograph would only have been of limited use at trial, because the Crown and
defence accepted that the glasses were Margaret Bain’s but the petitioner had worn
them on occasions.

Section 10.3 - Errors by Defence Counsel

632. In section 10.3, the petitioner contends that his counsel at trial made twelve separate
“radical mistakes” or errors which led to a miscarriage of justice in relation to his case.
Specifically, the petitioner alleges that his counsel:

• failed to note and observe inaccuracies in the calculations relating to the time the
computer was turned on;

• failed to call evidence relating to the petitioner’s psychological state, when such
evidence had  been obtained and was available;
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• failed to obtain and call evidence to corroborate the witness Mr Cottle;

• failed to challenge the evidence of Rackley and Parker as to the paper round being
allegedly early;

• failed to cross-examine Dr Cropp on the aging of blood on the blood analysis
techniques used by the ESR;

• failed to obtain or call independent forensic and scientific evidence to challenge
Crown conclusions;

• failed to establish, either by cross-examination or through witnesses called, that the
petitioner had not been wearing glasses for the three days preceding the trials;

• failed to establish the facts surrounding the banking transaction on 19 June 1994;

• failed to observe or bring evidence that Robin Bain’s body had been moved;

• failed to check the length of the petitioner’s feet and thus bring evidence that the
“luminol footprints” were not his; and

• failed to bring proper evidence to explain the effects of trauma on memory.

Criteria for exercise of mercy in cases of defence error

633. There are a number of cases that assist in assessing the question of conduct of counsel.
Historically, the Court of Appeal has viewed sceptically the allegation that a
miscarriage of justice has occurred on the basis of conduct of counsel.  The threshold
has therefore been a high one: the counsel needs to have made a “radical mistake or
blunder” (R v Pointon [1985] 1 NZLR 109).

634. More recent cases have suggested that the Courts might take a slightly more expansive
view of this issue, and have adopted the more general test of a “real risk of a
miscarriage of justice”.  In R v S, (unreported, 28 November 1995, CA 179/95)
Eichelbaum CJ stated that:

Counsel did not argue so much that this case fell precisely within the principles
of McLoughlin or Pointon, but rather that those cases exemplified the Court’s
willingness to intervene if there are shown to be factors in the conduct of the
defence of a case which raise grounds for concern about the safety of the
verdict.  We would accept that the spirit of both decisions is that if there are
proved defects in the conduct of the defence of a criminal trial of such a nature
as to raise a real risk of a miscarriage of justice, the cause of those shortcomings
is unlikely to be of major importance.

635. A similar test has been adopted by the Court of Appeal in relation to referrals by the
Governor-General under section 406(a) of the Crimes Act.  Specifically, in Sims v R
(CA 489/97) the Court of Appeal noted that, when considering a reference under
section 406(a), the approach in Pointon should not be applied in a strict or rigid
fashion.  Rather, the question for the Court is whether, in the overall circumstances and
having regard for the reasons for the reference, justice has been seen to be done:

For the appellant Mr Scotter submitted that there has been a miscarriage of
justice resulting from trial counsel’s failure adequately to put before the jury
matters favourable to the defence which may have led to a different verdict.
This leads directly to such cases as R v Pointon [1985] 1 NZLR 109, and
subsequent examples such as R v P [1996] 3 NZLR 132(B)(L), where the
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description of “radical mistake” has been applied to facets of trial counsel’s
conduct of the defence warranting interference with a verdict.  This being a s406
reference however, care must be taken not to adopt a strict or rigid approach, but
to consider whether overall in the particular circumstances, and having regard to
the reasons for the reference, justice has been seen to be done.

Application of the criteria

636. We supplied a copy of relevant sections of the petition document to Mr Guest, in order
to gain his response.  Mr Guest’s response to the petition, which amounted to a 57 page
memorandum, was supplied to the Ministry on 10 December 1999.  Mr Guest also
provided detailed oral comments to the Ministry in a meeting on 11 January 1999.

637. In relation to the allegation that counsel “failed to note and observe inaccuracies in the
calculations relating to the time the computer was turned on” Mr Guest concedes that
he did not detect from the job sheets that Detective Anderson’s watch was two minutes
fast.  We agree that this was a mistake, and that counsel should have devoted more
careful attention to the matter.  However, for the reasons outlined in section 5 of this
report, we cannot conclude that there is evidence of a miscarriage of justice having
regard to what is now known about the time at which the computer may have been
turned on.

638. In relation to the allegation that counsel “failed to call evidence relating to the
petitioner’s psychological state, when such evidence had been obtained and was
available”, we note that counsel did in fact call such evidence, in the form of the
defence expert Professor Mullen.  Specifically, as we have noted in section 10.1.7
above, prior to trial Professor Mullen was commissioned for the defence to conduct a
series of five interviews with the petitioner between 13 and 19 December 1994.  These
interviews included a series of EEG and brain scans.  In addition, Professor Mullen was
given access to a range of material relating to déjà vu experiences and trance-like
behaviour on the part of the accused, including depositions statements and the
petitioner’s own trial evidence.  In relation to this material, Professor Mullen noted in
his evidence-in-chief that none of it indicated in any way that the petitioner was
suffering from any form of mental disturbance or other pathological trauma.

639. The petitioner suggests that counsel could also have called the [                                     ]
[                 ] to give evidence.  However, as we have noted in our conclusions to section
7 of the petition, the statement made by [              ] is of doubtful admissibility.  We do
not think the fact that counsel did call [                  ]to give evidence amounts to a
radical mistake or otherwise raises a real risk of a miscarriage of justice.

640. In relation to the allegation that counsel “failed to obtain and call evidence to
corroborate the witness Mr Cottle”, none of the new material supports the essential part
of Mr Cottle’s statement that Laniet was to make disclosure of the incest shortly before
her death.  We do not consider the failure of Mr Guest to call this evidence to be a
radical mistake.

641. In relation to the allegation that counsel “failed to challenge the evidence of Rackley
and Parker as to the paper round being allegedly early”, Mr Guest submits that he chose
as a conscious tactic at trial to not to cross-examine these witnesses, but rather to have
their evidence read.  This was because, in return for this concession, the Crown had
agreed that Mrs Laney’s evidence should also be read.  Mrs Laney had made a concrete
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statement as to the time that she had seen David Bain on the morning of the murders,
and Mr Guest was concerned that she might resile from that statement when giving
evidence.

642. We think that this was a fair tactic for counsel to adopt in the circumstances.  In any
event, the probative value of the evidence of Rackley and Parker is limited in the
context of the case as a whole, and it is not clear whether anything would be gained
from their cross-examination.  On this basis, we conclude that counsel did not make a
radical mistake in relation to this issue, and that his conduct did not otherwise raise a
real risk of a miscarriage of justice.

643. In relation to the allegation that counsel “failed to cross-examine Dr Cropp on the aging
of blood on the blood analysis techniques used by the ESR”, Mr Guest’s written
response is that he would not have been able to cross-examine on this topic without
commissioning a parallel expert to independently review the work of Dr Cropp.  It does
not appear that he would have been granted legal aid to allow tests to be conducted on
this basis.  Mr Guest chose to rely on the accuracy of the ESR tests.  We do not think
his conduct can be criticised in this regard.

644. In relation to the allegation that counsel “failed to obtain or call independent forensic
and scientific evidence to challenge Crown conclusions”, the petitioner points out that
only one expert gave evidence at trial.  Mr Guest was granted legal aid of $33,879.64
for six experts, including Mr Rory Shanahan, an armourer; Professor Peter Mullen and
Dr Paul Brinded, both psychiatric experts; Dr Maxwell Shepherd and Professor David
Ranson, both forensic experts; and Mr Peter Nesbit, a fingerprint expert.  A number of
these individuals were employed by defence counsel in cross-examination.

645. The petitioner also suggests that counsel made a radical mistake in failing to call Dr
Ranson’s evidence, to the effect that Dr Pryde’s estimation of the age of bruising to
David Bain’s was “outrageously over precise”.  However, as we have noted under
section 10.1.4, our understanding is that defence counsel chose as a matter of trial
tactics to deal with this point through cross-examination of Dr Dempster.  So far as we
can tell from the transcript, this appears to have been effective.

646. In relation to the allegation that counsel “failed to establish, either by cross-
examination or through witnesses called, that the petitioner had not been wearing
glasses for the three days preceding the trials”, our understanding is that Mr Guest did
not lead this evidence because he had been informed by David Bain prior to the trial
that he had in fact been wearing his mother’s glasses on the Sunday immediately prior
to the murders.  The petitioner however resiled from this position when giving evidence
at trial.  As a consequence of this, counsel was ethically prohibited from leading
evidence on this point before the jury.

647. In relation to the allegation that counsel “failed to establish the facts surrounding the
banking transaction on 19 June 1994”, it would appear sufficient to note that Mr Guest
did in fact elicit detailed evidence on this point in the examination-in-chief of David
Bain, and in the cross-examination of Detective Doyle.

648. In relation to the allegation that counsel “failed to observe or bring evidence that Robin
Bain’s body had been moved”, Mr Guest has indicated to us in his response to the
petition that, as part of his tactics at trial, he opted not to make any suggestions to the
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jury in either examination-in-chief or cross-examination that David Bain had moved his
father to any significant degree.  This was because he was concerned that the jury might
conclude on that basis that David Bain had killed his father and then moved him into a
position that suggested suicide.  This is a matter of trial tactics.

649. In relation to the allegation that counsel “failed to check the length of the petitioner’s
feet and thus bring evidence that the luminol footprints were not his”, Mr Guest has
indicated to us in his response to the petition that, as part of his tactics at trial, he
attempted to explain the presence of the luminol footprints in the house by saying that
they had been made by David Bain innocently, either by walking through bleach or
washing powder on the floor in the laundry prior to walking through the house, or
otherwise by walking innocently into the rooms where there was blood on the carpet.
He concedes that an alternative strategy may have been to deny that the footprints were
David Bain’s at all, but were rather made by Robin Bain.  However, he chose not to
argue along these lines because Robin Bain was wearing shoes at the time his body was
discovered, and that the luminol prints were of a sock-clad foot rather than of a shoe
print.  Further, neither Robin Bain’s socks or shoes indicated the presence of blood
when tested with luminol.  Moreover, as we have noted in section 6.5, the major issue
at trial appears to have been the fact that the sock prints were made in blood.  Mr
Guest’s trial tactics appear to have been focussed on discrediting this issue.

650. While arguably Mr Guest may be open to some criticism for a failure to measure the
petitioner’s foot length, we do not consider that his failure to do so amounts to a radical
mistake.  On balance, we think it sufficient to conclude that counsel’s conduct in
relation to this issue did not raise a real risk of a miscarriage of justice.

651. In relation to the allegation that counsel “failed to bring proper evidence to explain the
effects of trauma on memory”, counsel did in fact call such evidence, in the form of the
defence expert Professor Mullen.  As we have noted in section 10.1.7 above, Professor
Mullen was commissioned for the defence to give evidence on the subject of
dissociative amnesia.

652. On balance, and considering all of the factors that are raised by the petitioner and by
Mr Guest in response, we do not consider that the mistakes alleged by the petitioner,
whether taken individually or cumulatively, amount to a “radical mistake or blunder” in
terms of the test in R v Pointon [1985] 1 NZLR 109, or otherwise raise a real risk of a
miscarriage of justice.

Section 10.4 - Inadequacy of Resources

653. Under section 10.4, the petitioner submits that his defence counsel at trial was “grossly
prejudiced” by an imbalance between the resources available to the defence and those
available to the Crown.  Specifically, the petitioner alleges that:

The Crown had the services of two extremely experienced prosecutors, and the
assistance of two officers in charge of the case … plus the police resources and
ESR resources in support.  The defence resources were one experienced
practitioner, (formerly a District Court Judge but by no means recognised as pre-
eminent counsel) and his staff solicitor of relatively recent admission, neither of
them experienced in a case of such complexity.
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654. The petitioner also cites Article 14(1) of the International Covenant on Civil and
Political Rights.  Amongst other things, this article provides that “all persons shall be
equal before the courts and tribunals”.  In conjunction with this article, the petitioner
cites a number of High Court and Court of Appeal cases, including R v B [1995] 2
NZLR 172, Wellington District Law Society v Tangiora (CA 33/97), R v Brown (CA
32/96), and R v Barlow (CA 581/95).  The petitioner submits that, collectively, these
cases establish a doctrine of “equality of arms” in New Zealand.  In the petitioner’s
opinion, however this doctrine was not given effect to in this case, with the
consequence that a miscarriage of justice has occurred.

655. In light of these submissions, we have considered the relevant articles of the
International Covenant on Civil and Political Rights that relate to the provision of
resources in criminal cases, alongside the New Zealand cases that the petitioner cites.
We have also considered the relevant provisions of the New Zealand Bill of Rights Act
1990, and the Legal Services Act 1991, and the Criminal Justice Act 1985.
Collectively, these statutes provide the framework within which the relevant articles of
the International Covenant on Civil and Political Rights have been implemented in
New Zealand’s domestic legislation.  We have also reviewed the legal aid files
documenting the grants of legal aid made to defence counsel at the petitioner’s
depositions hearing, trial, and appeal.

656. We do not, however, think that the submissions made by the petitioner under this
section advance his case very far.  Because of the complex nature of the issues that
were likely to be argued at trial, alongside the high level of public interest in the
petitioner’s case, a number of procedural safeguards were adopted in the grant of legal
aid to defence counsel at trial.  In the first instance, an independent Queen’s Counsel
was asked by the Otago District Legal Services Committee to review the grant of legal
aid Mr Guest for the depositions part of the trial.  On the basis of this review, Mr Guest
was granted $35,000 for fees and disbursements incurred up to and including
depositions.  This was, in the Queen’s Counsel opinion, a “proper and reasonable fee”
for the work completed.

657. Secondly, to ensure the fair grant of legal aid to Mr Guest for the petitioner’s trial, a
sub-committee of the Otago District Legal Services Committee comprising four
experienced practitioners was set up to consider grants to Mr Guest.  This sub-
committee carefully considered each application for legal aid made by Mr Guest, and
approved, in total, a grant of $114,180.72 for fees and disbursements incurred during
the trial.  This figure included $33,879.64 of disbursements for six experts who were
either consulted by Mr Guest or who gave evidence for the defence at trial.

658. It would appear that the grant to legal aid to the petitioner was fair and reasonable, and
within the bounds of both legislation and policy.  The Otago District Legal Services
Committee appears to have been aware and taken into account all of the features of the
case, such as the number and type of charges, the complexity of the factual and other
issues, and the size and extent of the Police case.  We do not think that the matters
raised by the petitioner under this section indicate a miscarriage of justice.

Section 10.5 - Trial by Ambush

659. The petitioner submits that the Crown “ambushed” the defence on two occasions
during the course of his trial.
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660. The first alleged instance of ambush relates to photograph 62 in the trial volume of
photographs.  At trial, Detective Sergeant Weir pointed out in that photograph what he
said was a lens found in Stephen Bain’s bedroom.  The Crown case was that the lens
was dislodged from a pair of spectacles that David Bain was wearing while murdering
his younger brother Stephen Bain (see section 6.2 of the petition).

661. The petitioner submits that this photograph was not disclosed to defence counsel prior
to trial, and moreover did not form part of the material submitted at the depositions
hearing.  Rather, the petitioner submits that the Crown “ambushed” defence counsel
with the photograph, with the deliberate intent of referring to it as a surprise tactic
during the course of the trial.  According to the petitioner, the effect of this ambush was
that a miscarriage of justice has occurred.

662. The second alleged instance of ambush relates to evidence that Dr Pryde gave
concerning the alleged age of bruising to David Bain’s temple, right eye, and cheek.
As is detailed in section 10.1.4, at trial Dr Pryde gave evidence in his examination-in-
chief that, in his opinion these bruises were about 10 hours old at the time he observed
them.  Again, the petitioner alleges that the Crown gave no notice by prior to trial of
their intention to lead this evidence, but rather “ambushed” defence counsel with the
evidence during the course of the trial.

663. In his submissions made in response to the petition, Mr Guest has commented that, he
did not find he was confronted with any embarrassing ambushes during the trial.  He
notes that he did find Dr Pryde’s evidence about the bruising and the strength of Dr
Dempster’s evidence against suicide surprising.

664. We put Mr Guest’s submissions on the petition to the Bain defence team to enable them
to respond to any matters.  In a letter dated 8 February 1999, Mr Withnall alleged that
Mr Guest’s submissions in relation to the matter of trial by ambush were inconsistent
with a conversation they had had on 21 May 1998, where Mr Guest told Mr Withnall
that he “confirmed the facts as stated in the section and agrees with the inferences
drawn”.  Mr Withnall has supplied a memorandum to this effect to the Ministry.

665. We cannot reconcile Mr Withnall’s memorandum with Mr Guest’s submissions on the
matter of trial by ambush.  Mr Guest’s submissions to the Ministry appear to be his
current view of the matter; and he has indicated that he would be prepared to supply
these submissions in affidavit form to the Court of Appeal in the event of any further
proceedings.  Leaving this point aside, however, we do not think that the petitioner
raises any matters under this section to justify the referral of his case to the Court of
Appeal.  If defence counsel at the time of trial was concerned that the either in relation
to evidence led by the Crown was unheralded or otherwise improperly brought before
the Court, the correct course of action would have been to raise the matter with the trial
Judge.  Alternatively, it would have been open to counsel to appeal to the Court of
Appeal, on the grounds that a procedural error had occurred.  The fact that Mr Guest
did not do so tends to corroborate his submissions to the Ministry.

666. We have considered the petitioner’s allegations relating to photograph 62 and Dr
Pryde’s evidence earlier in this report.  In each case, we have concluded that the
material is not cogent or compelling enough in itself to indicate that a miscarriage of
justice has taken place.  For this reason, and also for the reasons outlined above, we
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think it sufficient to conclude that that no miscarriage of justice has occurred in relation
to the matters the petitioner raises under this section.

Conclusion

667. We do not consider that any of the matters advanced in the petition when looked at
individually point to a miscarriage of justice, for the reasons outlined earlier in the
report.  Nor do we consider that they have a collective significance which may cast
doubt on the safety of the petitioner’s convictions.

668. The case against the petitioner was a strong one.  It included evidence that:

• the petitioner owned the rifle and ammunition used to commit the offences;

• the spare key and the trigger lock were kept in the petitioner’s bedroom in an unusual
location known only to him;

• a diluted bloodstain which appeared to have been sponged was found on the
petitioner’s tee shirt;

• the petitioner’s bloodied gloves were found in Stephen Bain’s bedroom;

• evidence of the finding of the lens (even allowing for the misidentification of photo
62) was strong evidence against the petitioner because it linked him to the struggle in
Stephen Bain’s room; and

• the broken glasses (which would have been of no use to Robin Bain) were found in
the petitioner’s room, and no explanation has been given as to how they got there.

669. There has never been any doubt that it was either the petitioner who committed the
murders or that there was a murder/suicide by his father.  Both the Crown and defence
case were conducted on this basis.  While the petitioner does not have to prove his
father committed the murders, the claim of a miscarriage of justice is hard to sustain
unless there is a reasonable basis for suggesting the father did so.  In our view there is
no evidence which would suggest Robin Bain was the murderer.  Significantly, there
was no blood from other family members found on Robin Bain’s clothing. The defence
proposition that Robin Bain must have changed his clothing, after killing his family and
before committing suicide (the clothing being unwittingly washed by the petitioner
after returning from his paper run before finding the bodies), is difficult to accept.  Nor
is it easy to reconcile the finding of the broken glasses in the petitioner’s room, or the
lens and bloodied gloves in Stephen Bain’s room, with the suggestion that Robin Bain
was the killer.  At best, the petitioner has advanced evidence of a possible motive for
Robin Bain to have carried out the killings.

670. We acknowledge that there were a number of errors in the Crown’s case. However we
do not consider they indicate a likely miscarriage of justice, having regard to the overall
weight of the Crown case.  Sir Thomas Thorp has also independently reached this
conclusion.

671. On that basis, we cannot recommend a pardon at this stage.  Nor is a referral back to the
Court of Appeal under section 406(a) of the Crimes Act 1961 warranted.  Generally we
have recommended a reference back to the Court under this section only if we consider
that there is cogent and compelling evidence of a likely miscarriage of justice.
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672. There are two other possible options.  The first is to decline the petitioner’s application
for the exercise of the Royal prerogative.  This would be our usual approach where we
find a petitioner has not established a likely miscarriage of justice, and is the course
recommended by Sir Thomas Thorp.

673. However, there are a number of aspects of this petition which may lead you to consider
a second alternative option.  The case is extremely unusual not only because of the
exceptionally serious nature of the crimes in respect of which the petitioner was
convicted but also because of the following errors in the prosecution of what was an
entirely circumstantial case:

• The evidence at trial about the time the computer was turned on did not take into
account a number of variables which might have affected the time;

• The identification by Police of what was said to be a lens in photograph 62 appears to
have been wrong and there are some unexplained aspects about the photograph;

• The evidence given at trial about the bloody fingerprints appears to have been
inaccurate to the extent that the sample was said to have been taken from the
fingerprints themselves rather than from an area adjacent to them.  In addition, the
position is also complicated by the marginal result of the Ouchterlony test reported at
trial, and ESR mix-ups in the post trial testing of the relevant samples;

• The closing submission by the Crown Solicitor that “only one person could have
heard Laniet gurgling.  That person must be the murderer” was overstated having
regard to the possibility of post trial gurgling.

674. The substance of these errors have created a serious degree of apprehension within the
community about the safety of the petitioner’s convictions and therefore a risk that
public confidence in the justice system will be undermined.  There are also allegations
of serious impropriety by the Police officers involved.  While these are not established
on the basis of the material put before us we have not been able to fully resolve them
because we cannot make findings on matters of credibility.

675. In light of this, you may wish to consider the option of deferring the application for
pardon and referring those aspects of the evidence at trial which have been shown to be
wrong to the Court of Appeal for an opinion on whether a different verdict might have
been reached if the evidence presented had been accurate.  Irrespective of the view
reached by officials, you could legitimately consider that the Court of Appeal ought to
have an opportunity to consider the significance of these mistakes before the Executive
reaches a final decision on Mr Bain’s application for pardon, in order to give further
assurance to both yourself and the public as to the merits of the petition.

676. We consider taking this step could be justified in the exceptional circumstances of this
case in the interests of certainty, finality and public confidence in the result.

677. If this course was pursued, the Court of Appeal would be free to determine its own
procedure in reaching its view, including, if it considered it necessary, examining
witnesses and making findings of credibility.  Neither the Ministry nor Sir Thomas
Thorp has this power.  This may be useful given our inability to resolve some of the
inconsistencies in the information provided to us and the allegations of deliberate
misconduct by certain Police officers.
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678. In addition, obtaining a further opinion from the Court of Appeal would allow the
factual errors in the Crown’s case and their implications for the verdicts to be
considered openly and publicly by the Court of Appeal.

679. There is a precedent for this approach in the Arthur Allan Thomas case where questions
relating to the bullet and cartridge case were referred to the Court of Appeal under
section 406(b) of the Crimes Act 1961, despite the Department of Justice conclusion
that new evidence in relation to them did not point to a miscarriage of justice, so that
the matter could be considered openly and publicly by the Court.

680. Should you wish to pursue this approach, further work would be necessary to draft the
final form of questions on which such an opinion might be sought from the Court of
Appeal.  We would suggest that questions along the following lines might be an
appropriate starting point:

(i) Has it been established by the petitioner that the computer in the Bain
household was likely to have been turned on at an earlier time than 6.44 am?

(ii) If it is so established, is such a finding inconsistent with the verdict of guilt on
four counts of murder, returned by the jury on 29 May 1995 at the trial of David
Cullen Bain?

(iii) Has it been established by the petitioner that the lens found by the Police in
Stephen Bain’s bedroom was likely to have got there at a time unrelated to the
murders?

(iv) If it is so established, is such a finding inconsistent with the verdict of guilty on
four counts of murder returned by the jury on 29 May 1995 at the trial of David
Cullen Bain?

(v) Has it been established by the petitioner that there is a reasonable possibility
that his bloody fingerprints on the rifle used to commit the offences were put
there at some time prior to the murders?

(vi) If it is so established, is such a finding inconsistent with the verdict of guilty on
four counts of murder returned by the jury on 29 May 1995 at the trial of David
Cullen Bain?

(vii) Has the petitioner established that the submission by the Crown Solicitor that
“only one person could have heard Laniet gurgling.  That person is the
murderer” was misleading to an extent which might have affected the verdicts
of guilty returned by the jury on the 29 May 1995 at the trial of David Cullen
Bain?

(viii) If it is so established, is such a finding inconsistent with the verdict of guilty on
four counts of murder returned by the jury on 29 May 1995 at the trial of David
Cullen Bain?

(ix) Having regard to the Court’s opinion on questions 1, 2, 3, 5 and 7 do any of the
factual errors in the Crown’s case at the trial of David Cullen Bain, either
individually or collectively have a significance which would undermine the
safety of the verdicts of guilt returned by the jury on 29 May 1995 at the trial of
David Cullen Bain?
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Recommendation

681. We recommend that you:

Either

(a) Decline the application by David Cullen Bain for the exercise of the Royal
prerogative of mercy;

or

(b) Defer the application by David Cullen Bain for the exercise of the Royal
prerogative of mercy pending an opinion from the Court of Appeal on whether
the errors referred to in paragraph 680 either individually or collectively have
a significance which would undermine the safety of the verdicts of guilt
returned by the jury on 29 May 1995 at the trial of David Cullen Bain.
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